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In the opinion of appellee, the following questions are 
presented : 

1. Whether the District Court exceeded the bounds of pro- 
priety in its comment on the evidence, where the jury was 
carefully and properly instructed that this comment was not 
binding upon them? 

2. Whether the District Court erred in denying appellant’s 
motion to suppress evidence seized as a result of the execution 
of two search warrants at appellant’s premises, where the 
affidavits in support of the application for these search war- 
rants clearly establish probable cause for their issuance? 

3. Whether the District Court improperly excluded com- 
parison evidence as to the community standard of obscenity? 

4. Whether the District Court’s instructions, following those 
approved by the Supreme Court, were correct? 

5. Whether it was proper to charge appellant with two 
offenses arising out of a single act of mailing, where each 
count involved a separate and distinct offense and where con- 
current sentences were imposed? 
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COUNTERSTATEMENT OF THE CASE 


On December 8, 1960, a 35 count indictment was filed in Dis- 
trict Court chargin 


with violati 


press evidence (J.A. 
denied in part by 
Trial by jury 

12, 1961, Wom 
indictment. 


to imprison- 
(3) years and nine (9) 
7 inclusive and Counts 


(1) 
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were ordered to run concurrently (J.A. 253). This appeal 
followed (J.A. 254). 


The motion to suppress evidence 


Appellant’s motion to suppress evidence came on for hearing 
in District Court on December 22, 1960 (J.A. 18). At the 
hearing, it became evident that two search warrants had been 


argument by counsel, the Court found the “affidavit sufficient 
and therefore the first warrant to have been legally issued” 
(J.A. 23). This ruling obviated appellant’s argument in re- 
gard to the second search warrant (J.A. 24). 


The trial 


At the outset of the trial, the prosecutor moved to dismiss 
Counts 18, 19, 30, 31, 32 and 33 of the indictment (Tr. 18). 
‘This motion was granted by the Court (Tr. 19). A 

Miss Meriam Wedeking testified that she received Exhibits 
1-A,:1-B, 1-C, 1-D, 1-E, 1-F and 1-G through the mail (Tr. 
23). She did not solicit this matter from appellant (Tr. 23- 
2). ; 

Mr. Michael P. Demask, a high school student, testified that 
he received Exhibits 8-A, 8-B, 8-C, 8-D, 8-E and $F through 
the mail (Tr. 40). He did not solicit this matter from appel- 
lant (Tr. 41). © ‘a 

Mr.'Charles M. Saunders, Postmaster of Milford, Virginia, 
testified that Exhibits 15-A through 15-F were received kt 
his post office pursuant to arrangements made with one In: 
spector Harry Simon (Tr. 52). This witziess identified Exhibit 
45-G as a money order he mailed to appellant (Tr. 53). ' Ex: 
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hibit 15-H was reeeived by thé witness in the reeds and then 
forwarded to Inspector Simon (Tr. 58). - 

Mr. Mervin L. Chaplin, a ministry student, testified that he 
received Exhibits 10-A through 10-F in the mail (Tr. 56). 
He did not solicit or seek this matter (Tr. 57). 

Mr. James Bainbridge, a high school student, testified that 
he received Exhibits 6-A through 6-G in the mail (Tr. 68). 
‘These items were addressed to the witness, but they were actu- 
ally received and opened by his mother (Tr. 68, 76). He did 
not solicit this material from appellant (Tr. 68). 

Mr: Dennis G. Logue, a police officer for the Port of New 
York Authority, testified that he received Exhibits 4A through 
4-J in the mail (Tr. 79). He did not solicit this material from 
appellant (Tr. 79). 

- Mr. Gerald E. Boisvert testified that he received Exhibits 
7-A through 7-G in the mail (Tr. 87). He did not solicit this 
material from appellant (Tr. 87). 

Mr. Richard Carter testified that he received Exhibits 9-A 
through 9-H in the mail (Tr. 99-100). This matter was then 
given to a postal inspector (Tr. 100). ; 

Mr. Walter B. Byers testified that he received Exhibits 2-A 
through 2-D in the mail (Tr. 110-111). He also received Ex- 
hibits 3-A through 3-G in the mail (Tr. 118). 

Mr. Michael Suozzi testified that he received Exhibits 11-A 
through 11-G in the mail (Tr. 139). He did not solicit this 
material from appellant (Tr. 139). 

Mr. J. Bennett Bradt testified that he received Exhibits 13-A 
through 13-G in the mail (Tr. 144). He did not solicit this 
material from appellant (Tr. 144). The witness gave the ma- 
terial to a postal inspector after receiving it. 

Postal Inspector Harry J. Simon testified that he knew ap- 
pellant lived in Jackson, New Jersey, and rented Post Office 
Box 598 in Lakewood, New Jersey (Tr. 148). Using the test 
name of Walter Hotzman, the witness received Exhibits 5-A 
through 5-G in the mail (Tr. 150-151). Using the name of 
Wilbur C. Dowden, the witness received Exhibits 15~A through 
15-F in the mail (Tr. 153). On September 27, 1960, the wit- 
ness ordered & book entitled “Basic Approach to Drawing the 
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Nude” from appellant. (See Exhibit 15-G). In response to 
this order, the witness received Exhibit 15-H from appellant 
(Tr. 154-155). 

Mr. Robert B. Gable, a reaident of the District of Columbia, 
testified that he received Exhibits 12-A through 12-G in the 
mail (Tr. 166-167). He did not solicit this material: from 

t. 


Deputy U.S. Marshal Ivaldo Buxo executed a search war- 
rant at appellant’s residence on December:7, 1960 (Tr. 171- 
172). At this time, he seized Exhibits 16, 17, 18 and 19 which 
were part of 7,260 volumes seized (Tr. 173). Exhibits 20, 21, 
22 and 23 were also seized (Tr. 176-180). This witness also 
seized Exhibits 40, 41 and 43-A through 43-I (Tr. 184). 

Postal Inspector Thomas Fay testified that using the test 
name of Roger Drew he obtained Exhibits 14~A through 14-E 
from appellant (Tr. 202). This witness seized Exhibits 24-A 
through 24D at appellant’s residence while executing a search 
warrant (Tr. 203). 

Mr. Rodney Schmidt testified that on November 1, 1960, he 
was employed by Mellichampe and Sheiry Press in the District 
of Columbia (Tr. 207). His duties were to insert certain ma- 
terial in envelopes for mailing (Tr. 208). He identified Ex- 
hibit 28-A as being identical to the material he saw at Melli- 
champe and Sheiry Press (Tr. 209). 

Mr. Crosby Troxler testified that he also worked at Melli- 
champe and Sheiry Press on November 1, 1960 (Tr. 219). His 
duties were similar to Mr. Schmidt’s. He also identified Ex- 
hibit 28-A as being the same as the material he inserted in 
envelopes on this date (Tr. 220). 

Acting Postmaster Harry E. Blackman of Lakewood, New 
Jersey, testified that appellant rented Box 598 at the Lakewood 
Post Office (Tr. 223). This witness also identified Exhibits 
28-A and 28-B as the same matter he had seen in appellant’s 
personal custody as well as in Box 598 (Tr. 233). 

Lieutenant William B. Foran of the Metropolitan Police 
Department testified that on November 10, 1960, he placed 
Herman L. Womack under arrest at the Mellichampe and 
Sheiry Press in the District of Columbia (Tr. 235). He also 
executed a search warrant under which he seized Exhibits 28-A 


and’28-B (Tr. 237-238). He also seized Exhibit.26 which he 
identified as printing plates fora volume known as “The Basic 
Approach to Drawing the Nude, Volume I” (Tr. 239). This 
witness also identified Exhibits 27, 29, 30, 31, 32, 33, 35, 36, 37, 
38, SS Ohs, GOUE Ree ek eer ae eee 
and place (Tr.'245-268). 

-’'The' Government rested its case (J.A. 66). Appellant then 
asst ‘alternative motions to dismiss (J.A. 66-67). These mo- 
tions were denied by the Court (J_A. 67). 

‘ Appellant called Dr. Albert Ellis, a licensed psychologist, as 
his first witness (J.A. 67). After stating his qualifications, he 
testified that’ Exhibits 16, 17, 18, 19 would not appeal to the 
prurient interest of the average normal person (J.A. 85-86). 
He then testified that Exhibits 3-A. through 3-F would not 
appeal-to the prurient interest of the average person (J-A. 87). 
Upon cross-examination, this witness admitted that it was his 
opinion that there was no type of cay which should-be 
banned (J.A. 100). 

Dr. Isley Boone, 2 minister and Pare leader of the nudist 
movement in America, was presented as a witness by appellant 
(J.A. 100). During his testimony, appellant’s counsel informed 
the Court that the witness did not wish to continue his testi- 
mony (J.A. 107). ‘The purported reason being that the witness 
had taken offense at some remark of the Court (J.A. 107). The 
exact nature of theremark was never made known. : 

' Arthur Lewis, an artist, testified that he prepared the text 
and drew some of the line drawings in Exhibits 16, 17, 18'and 
19 (J.A. 122). 

Maurice L. Braddell, an art restorer, “examined Exhibit 3 
(3-E and 3-H through 3-Q) and: then testified that: in his 
opinion an artist could use these pictures in his profession (J2A; 
156-157). 

Dr. Frank J. Fagan, Jr, a medical doctor specializing in 
psychiatry, was presented by appellant and asked to compare 
Exhibits 16, 17, 18:ahd.19 with certain other books (J.A. 131). 
The’ Court sustained an objection,to the question. Counsel 
then made a proffer that the witness would testify that these 
certain books (Appellant’s Exhibits 3, 4,5, 6,and 7) are in 
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circulation in the District of Columbia (J-4. 132). He tegti- 
fied that Exhibits I-A through 1-G and 2-A through 2-D 
would not appeal to the prurient interest of the average person 
(ZA. 188-184). He gave the same opinion about Exhibits 
2B, 2-C, 16, 17, 18, 19 and 3-4 through 3-G. seat 
Appellant testified that he resides in Jackson, New Jersey 

s 16, 17, 18 and 19 (A. 

ichampe and Sheiry 

, NJ. (S.A. 

prepared ap- 

pellant (JA. 


Tr. 680). te Sa 
e jury, (J.-A. 225). ‘The 
Counta 1, 2, 3, 45, 6, 7 
21, 22, 23, 24, 25, 26, 27, 


Title 18, United States Code, Section 371 (3958 ed.) 
crag : 


If two or more persons conspire either to commit any 
offensé against the United States, or to defraud: the 
United States, ‘or any agency thereof in any manhér or 
for any purpose, and one or more of such persons do sny 
act to effect the object of the conspiracy; each shall bé 
fined? ‘moré than $10,000 or imprisoned not more thaix 


z 


If, however, the offense, the commission of which is 
j 2 conspiracy, is. misdemeanor only, the 
20a is ent for such: conspiracy shsil not exceed the 
916") maximum punishment provided for such misdemeanor. 
Title 22, United States Code, Section 1461 (1958 ed.) 
provides: ' j : 
obscene, lewd, lascivious, indecent, filthy or vile article, 
matter, thing, device, or substance; and— 
Every article or thing designed, adopted, or intended 
for preventing conception or producing abortion, or for 
any indecent or immora! use; and . 

- Every article, instrument, substance, drug, medicine, 
or thing which is advertised or described in a manner 
calculated to lead another to use or apply it for prevent- 
ing conception or producing abortion, or for any in- 
decent or immoral purpose; and 

Every written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice .of any kind giving 
information, directly or indirectly, where, or how, or 
from whom, or by what means any of such mentioned 
matters, articles, or things may be obtained or made, 
or where or by whom any act or operation of any kind 

° for the procuring or producing of abortion will be done 
or performed, or how or by what means conception may 
be prevented or abortion produced, whether sealed or 
unsealed; and 

Every paper, writing, advertisement, or representa- 
tion that any article, instrument, substance, drug, medi- 

» cine, or thing may, or can, be used or applied for 
preventing conception or producing abortion, or for any 
indecent or immoral purpose; and 

Every description calculated to induce or incite a per- 
son to so use or apply any such article, instrument, 
substance, drug, medicine, or thing— 

Is declared to be nonmailable matter and shall not 
be conveyed in the mails or delivered from any. post 
office or by any letter carrier. 


8 
carriage in the mails, or delivery of anything declared 
by this section tobe nonmailable, ‘or knowingly causes 
to be delivered by mail apcording to the direction there- 
en, or at the place at which it is directed to be-deliyered 
by the person to whom it is addressed, or mcg 
takes any such thing from the m for the purpose 
Gireulating or or disposing thereof, or 
lation ‘or ‘disposition ‘thereof, on bs aig ae nore 
than $5,000 or imprisoned not more than five years, or 
both, for the first such’ offense, and shall ‘be fined not 
more ‘than “$10,000 or’ im ed not Thoke than ten 
years, or both for each ch offense thereafter, ” 

“el ee ue a a 
matter of a character tending to incite ¢ 30! arson, murder, or 
assassination. 

Title 22, District of Columbia Code, Section 2001 (1951 ed.) 
provides: 

Indecent Publications.—Whoever sells, or offers to 
sell, or give away, in the District, or has in his possession 
with intent to sell or give away or to exhibit to another, 
any obscene, lewd, or indecent book, pamphlet, draw- 
ing, engraving, picture, photograph, instrument, or ar- 
tiéle of indecont or immoral use, or advertises the same 
for sale, or writes or prints any letter, circular, handbill, 
book, pamphlet, or notice of any kind stating by what 
means any of such articles may be obtained, or:adver- 
oo ee a 

duce abortion, or gives or participates in, or by bill, 
poster, or otherwise advertises, any public exhibition, 
show, performance, or play containing obscene indecent, 
or lascivious language, ‘postures, or suggestions, or other- 
wise offending public decency, shall be fined not less 
than fifty dollars nor more than five hundred dollars, or 
imprisoned not more than one year, or both. © 


Rule 30, Federal Rules of Criminal Procedure, (1960 ed.) 
provides in pertinent part: 


¥ 


DN6 party tidy assign ad ertor any portion vf the charge 

fe sini therefrom ‘tinles he objetts thereto before 

” “he jury retares to consider its verdiet, Stating distinetly 

‘the iiatter to which é objects and the grounds.of his 

objettion. Opportunity shali be given to make the ob- 
jection out Of thé hearing of the jury. 


SUMMARY 6F ARGUMENT 
T 


ying arn a cia 
in its opinion the material introd peehe ro 
shesrie 2 in the « “eyes of the law. Appe 
amnou ounted to a.dir verdict is 
jue on analyze thée evidence, Co ye 
his views with regard to the sstin 
i e an 
of the guilt or inno an a the 
fully and comprehensively instructed | dae B Gat was epaet 
Opinion and was in no way binding on the jury. When thé 
instruction is taken a3 a whole, as it, miust be, it 18 clear that 
the jury was free to exercise indep endent judgment 
evidence introduced by the proseciition was obscene by 
standard. In view of this, the:judge’s properly qualified opin- 
ion could not have prejudiced appellant. 
iy Ir 
On December 7, 1960, “Postal Inspectir Thomas J. Fay ap- 
ae the US. Coramissioner for the District of New Jersey 
or a search warrant for the premises oceapied by appellant in 
Jackson, New Jersey. In support of his application; he fur- 
nished the Commissioner with a detailed and comprehensive 
affidavit disclosing the reasons and sources for his belief that 
appellant had on these.premises material which was intended 
fér.use in violating 18 U.S.C. § 1461: The Commissioner .ofi- 
ally ‘declared himself satisfied that probable éause existed for 
the issuance of. thd search warrant. His. determiination. is 
amply supported by the record.’ In any. event; appellant was 
convicted of 26 specific viblations of 18 U.S.C. §1461.. The 


on ARB yascceve 
The District Court did not érr in excluding certain art and 
anatomy books and nudist magazines. These were irrelevant 


in determining whether appellant’s books and photographs 
were obscene. Moreover, appellant made no attempt to show 


The District Court’s instructions on obscenity follow very 
closely those approved by the Supreme Court in Roth v. United 
States, infra. They are also. in conformity with those given in 
Womack v. United States, infra. When taken as a whole, they 
set forth a fair and more than adequate statement, of the law 
involved in this case. ve 


V 2 

Appellant was charged with two offenses arising out of each 
act of mailing. In one count, he was charged with mailing 
information as to where and from whom obscene matter could 
‘be obtained. In the alternate count, he was charged with 
proper since the statute clearly contemplates two separate and 
distinct offenses which require different, proof: Moreover, 


it 


the‘sentences imposed: on all counts of the-indictment ‘were 
Ordered’ to ‘run concurrently: If any one-of ‘the’ counts is 
sustained, it. will not be necessary toreach this question., © ~} 


L The District Court did not exceed the bounds of propriety 
.\ in its dispassionate and properly qualified comment on the 
«Appellant argues that the District Court erred in. its in- 
structions to the jury (Br. 5). The portion of the instructions 
to which he objectsis as follows (J.A. 234): 
As I have indicated to you, the issues of fact and the 
question of obscenity as an issue of fact are for you to 
_determine and solely for you. “As I indicated to you 
before, the law authorizes the Judge to express an opin- 
“jon on any ‘specific issue of fact. Tf he does so, this 
opinion is not binding on the jury. While it is my 
opinion that this material, that is, the material charged 
_ im the indictment, is actually obscene in the eyes of the 
law, I repeat that my opinion is not binding on you, 
: you have a right to disregard it or not, as you choose. 
The issue is for you to decide, and not for me, and you 
are not bound by my opinion. The final decision 
... Must be yours.. That is your function and your 
" responsibility. 
‘loeallant contends that by virtue of this portion of the charge, 
“the Court below, in effect, directed the jurors to return a-ver- 
‘dict of guilty” (Br. 5)... The contention is completely: without 
merit. ; 
The question presented here is whether this portion of the 
charge is within the premissive area of a. federal judge’s right 
to.comment on, the evidence A federal judge may analyze 
the evidence, comment upon it, and express his-views with re- 
gard to the testimony, of witnesses. United States v. Murdock, 
290 U.S. 389, 394 (1933). Of course, he may not direct a 
‘verdict of ‘verdict of guilty. Brotherhood of Carpenters v. United States, 


Wee generally 95 ALLE. 785 (1985) and 118 ALB: 2308 (2838). See 
‘siuo-9 Wigmore, Evidence $2551 (3rd ed. 1940). v 
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$30 US: 305; 408:(1947). But he may express an opinion ds 
to the guilt of the tlefendant. United States v. Murdock, 290 
US. at 394: Northcraft v. United States, 271 F.'2d 484, 1188 
(8th Cir. 1959). se ee ee not be argumentive. 
Starr v. United States, 183 US. 6Y4 (1894). While he may 
Hnslyae and Ghsset the evidences he iayy not either distort 
GF alld to 1 Quercid Vv. United States, 285 WS: at 470; CH. 
Blunt v. United States, 100 U.S. App. D.C. 266, 244 ¥:2d'355 
{4957}. He may not become.an advocate; he cannot urge his 
own view of the guilt or innocence of the accused. _Byllect v. 
United States, 87 US. App. D.C. 274, 184 F. 2d,394;(1950). 
And the. comments should be so carefully guarded as to leave 
ee ata Starr v. 
Unated States, 153 US. at 626. 


Likewise, 
serail tie oct od & challenged portod ots siart in. 
struction to the jury, the appellate court must view the charge 
in its entirety to determine whether or not the jury could have 
been misled by the portions to. which objection has been made. 
Stoneking ¥- United States, 232 F. 2d 385, 389 (8th Cir. 1956), 

cert. denied, 352 US. 8352 When the entire instruction in 
this case is judged with this criteria in mind, it is clear that 
there was no error. 

There is nothing in this charge which would even remotely 
8 contention that the judge was argumentive in his 
nts or that he became an advocate. Cf. Quereia ¥v. 

Waht ties ae ‘Nor did he urge 2 finding of guilty.’ cj. 
Whited States ¥. Witrdock, supra. Cf. Horning v. District ' 

Columbia, s a. In expressing his opinion on the evidelité, 

e ak great care t6 caution the jury that this was only 

8 Opi nil i thw WF tdi Gn Qik I-A. 2845: FR 
also ihstrited on this prireciple extensively elsewhere if the 
dag GA, 21, 2 Nor wai the comitiént prolonged ‘or 
extensive. This, the Judge's comniént in no way impinged ba 


ete. Storr. ¥ United Stotes,. repre, Quereie x. Unites , Mare: 
Horning v. District of Columbia, 254 U.S. 185 (1920); United _Biates ¥. 
Meardok, 2 TS 2.394. 

"Cited with approval in Roderts v. Dnites States, — U.S. App. Di. —m 
284 F. 24 209 (1960). 


® 
the ipny's freedom, to exersige te ipdependeny Intements See 
Starr v. United States, supra. 

; 2 api fo a at he eres edo 


"aha ar Hae sas wilco Saba 
and “filthy,” or however ‘broad or liberal community 
may be alleged to be, the photographs pre; 
sented as Government exhibits in this case are within 
the definitions an qutside the standards. No, concept 
of art as art could inglude them, Na.sopeet of ena: 
rani stenslerds cquld permit them. 
ae a ee 
conclusive autoptieal proof of obscenity and filth. : 


* * * . 2 


In the case at bar the photographs were filthy, self 
evidently and indisputably. "We think that photographs 
can be’: 50 ‘obscene—it 3 1s conceivably ‘possible that they 

_ beso ‘obscene—that the fact 3 is incontrovertible... “These 
ae photographs are sich.” 

lp the face of this strong evidence of guilt, the iudge’s dis- 

mate 2 and properly qualified opinion could not have preju- 

pellant, Cf. United States v. Masciale, 236 F. 2d 601, 

2a Cir. I 3), affirmed, 356 US. 386. Cf. PEE Yted 

aa 11 F. 2d 207 (th Cir. 1928). 


Fs Waiter States v. Gollin, 166 F. 20-123 (3rd Cir. 1948) and Sullivan v. 
Bolted States, $5 V.8. App. P.O. 400; 378 P. Ad THE (1949) reed won by 
appellant are inapposite. 

vin Gollim, the trial court instrocted'as 2 matter of law that the truck 
tm ‘question wag movitig in interstate commerce. 166 F. 2d at 125, This 
was held to be error as it temoved from the Jury's consideration one of thet 
thatters tn issue. are 

tees Dee a ee ee aces men: 
“dttering”'a See'e marcctic Greg Fioe"the: peapee 
of detranding the Ualted States” SUS. A Dae we . 
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IL The District Court did not err in denying 2ppellant’s mo! 
tion to suppress evidence’ “ : : 


Appellant argues that the District Court erred in failing to 
suppress certain evidence at the hearing of a pre-trial motion 
to suppress evidence (Br. 8). The search and seizure of which 
he complains resulted from the execution of two search war- 
rants issued by the U.S. Commissioner for the District of New 
Jersey involving appellant’s premises in Jackson, New Jersey. 
More particularly, he argues that the affidavit in support of 
the first search warrant “did not state information sufficient to 
give probable cause for the search of appellant’s home” (Br. 
8).* He also argues “that the search of his premises was evi- 
dentiary and unreasonable” (Br. 9). j 

It is to be remembered that appellant’s motion was intended 
to reach only the material seized at his premises in New Jersey 
on December 7, 1960. While appellant makes no effort to set 
forth exactly which exihibits were seized as a result of that 
search, appellee believes that they were Exhibits 16, 17, 18, 19, 
20, 21, 22, 23, 24A—D, 40, 41, and 43A-I. Almost all of the 
other exhibits introduced by the prosecution were sent through 
the mail by appellant or were seized at the search of the Melli- 
champe and Sheiry Press in Washington, D.C. The admissi- 
bility of these exhibits has never been challenged by appellant. 

Appellant was convicted on 28 counts of an indictment 
which originally contained 35 counts.” Counts 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 
27, 28 and 29 charged specific violations of 18 U.S.C. § 1461. 
The evidence seized at appellant’s home had nothing to do 
with these counts and was not introduced ‘to support them, 
The admissibility of the evidence supporting these counts is 
not challenged.*’ The sentences on all counts were ordered 


“The second search warrant was i2sued on the basis of personal observn- 
tions by Deputy U.S. Marshall Buxo while on appellant’s premises during 
the execution of the first search warrant (J_A. 250). 

* These were appellant’s Christmas cards which portray a node adolescent 
male with his genitals exposed. 

° * Counts 18, 19, 30, 31, 32 and 88 were dismissed. Count 34 charged the 
co-defendant Womack only. 

* These were Exhibits 1 A-G, 2 A-D, 3 A-F, 4 A-I, 5 A-G, 6 A-G, 7 A-G, 
8 4-F, 9 A-H, 10 A-G, 11 A-G, 12 A-G, 13 A-G, 14 A-G, 15 A-G and 15H. 
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to run concurrently. Hf this Court susteins any one of. these 
eounts, it would be unnecessary to reach the question of. the 
validity of the search of appellant’s premises in New. Jersey, 
Hirabayashi v. United States, 320, US. 8 €1943),. Womack 
v. United States, supra.’ 

In any event, the District Court was manifestly correct 
in denying appeliant’s motion. At the’ hearing, appellant 
made a twofold attack on the affidavit (J-A. 18-24). First, 
he contended that the affidavit did not state when: the. pur 
chase was made (J.A. 21-22}. He has abandoned, this con- 
tention in his brief (Br. 8-9). Second, he contended, that 
there was no showing in the affidavit that Inspector Fay had 

nformation “that the material was held at Heinecke’s 
home * * *”. (J.A. 23). In other words, appellant conceded 
the existence of probable cause for a search but, contended 
that there was no showing that the material was at his be 
He advances the same contention in his brief (Br. 8) wherein 
he alleges that “the ‘Postal ‘Inspector ‘had information’ only 
regarding appellant’s Post™ “Office box at ‘the Lakewood Post 
Office, but had no information as to the content of plaintiff's 
[sic]. home wheré the search was made and: ‘where’ the Warrant 
directed the search to be made, ” That contention is specious. 


g at whi formed the basis of” the issuancé of the 
i; Rope mee troduced Into evidence ‘at thé trial (Ex: 
oS bic dalrcingespsivonil esp paar Te Drawing 
The Aeon dee Mak hermit ipsa eli gemma en noe 


Cr. seers merce an aey Ste 
PO. made hea hte ° 
sy ud fae enn 
that sppellant kept. these materials home, as. wag con; 
nepal (F.A. 282° Hy wat reed only: ta 
have. a ° have & “roms able groukid ‘for’ belief” that they were’ th 
nited, States, 238. US. 160, i Cb 1. Draper, 
¥: United ». Bes State, 358 US. 304, n. 4 4959). Tt is obvious that 
Seay cbiaiensho6: 
"iene linden anit tab eubilipgt: us Kovretinen: thhe-smna dale tae: 
returm' s@dress ‘of 4.‘ Heltiecks\ 150: Olear Stream: Read, Lakewood, Ned. 
(See Ex. 15-A). 


this material could not be'found within the small confines of 
a post office box. “The belief that it-was being held atappellant’s 
home is @ natural:and logical inference to: be:drawn from ‘the 
facts known by Inspector Fay, i.¢.,that he had personal knowl- 
edge that appellant resided at 150 Clear Stream Road} Jackson, 
New Jersey. - There:was ample basis for the’ Commissioner’s 
finding ‘that-‘probable’ cause existed: for. the issuance of) the 
search warrant for appellant’s residence. © Cf. Jones v.: ‘United 
States, 362 U'S. 257, 267-272 (1960).* 

This was not the case of amr officer taking the law into his own 
hands. He sought the protection of a search warrant.’ In 
support of his application, he furnished the Commissioner with 
& detailed and comprehénsive affidavit. That the Commis- 
sioner from his examination of the inspector and from his af- 
fidavit in support of the application for the search warrant 
might thus be properly convinced of the existence’ of the 
grounds. of the application seems obvious. He could judge 
for-himself the persuasiveness of the facts relied upon by the 
inspectoz, those known to the inspector. personally as well aa 
those attributed to the inspector’s belief. _ Cf. Gordenello.v. 
United States; 357 US. 480 (1958). Here, then, was the i in- 
dependent judgment of the “neutral. and detached. magis- 
trate.” Johnson v. United States, 333 U.S, 10, 14 (1948).* 
™ Appellant also argues that he was “not permitted to show that the 
information to which the postal ‘inspector had personal knowledge was in- 
formation obtained over one-year prior to obtaining the-warrant”, (Br. 8). 
But appellant never advanced any such contention at the hearing nor did 
he ever suggest that he had such proof. All ‘he stated at'the leering was 
that’ it “could have been’ made five years ago * ° %: four years‘ago. It 
could have been made December 5. We don’t know” (J.A. 22).. The con- 
tention in the brief is obviously, an afterthought and should not be con- 
sidered by this Court, In any event, the District Court ‘was not required 
fo go betiind ‘the face of the affidavit.” Kenney 'v. United. States;'81 US: 
App.) D.C. 259, -157-F.. 24 442 (1946). That) affidavit disclosed, that. the 
material was mailed by appellant on September 29, 1960. __ 

® Appellant's alternative argument is that the search was Vevidentiaxy 
and unreasonable” (Br. 9).\ While this contention was' set. forth in. his 
shotion to suppress evidence (J. A. 14), sppellant:did not urge, this point 
at the hearing (J.A. 18-24). Thus, he precluded a finding by the District 
Court. Having abandoned this point below, he cannot‘advance it, in this 
appeal! ‘Prom 'the brief, itis not readily apparent just how appellant.claims 
this searth was evidentiary or unreasonable. He cites four cases. in -sup- 
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Il. There was no improper exclusion of evidence as ‘to ‘the 
community standard of obscenity » 


‘The District Court did not err when it refused to allow ap- 
pellant to introduce other books and materials into evidence 
(Br. 10). During the course of the trial, appellant attempted 
to introduce into evidence certain books dealing with the sub- 
ject of nudity and anatomy as well as'a group of nudist maga- 
zines (J.A. 88-91). There was some evidence that these were 
sold in ordinary commerce in the District of Columbia (J.A. 
79, 81). 

This same point was advanced and rejected in Womack v. 
United States, supra. In this regard, the Court stated as 
follows: 


The proffered evidence was immaterial, z¢., of no 
probative weight in reaching a decision upon the issue 
at trial. The fact that nudes by Manet, Titian, 
Raphael, Rembrandt, Picasso, and many others are ac- 
cepted commercial items is of no possible probative 
value in deciding whether these particular photographs, 
which alone are in issue here, are obscene and filthy. If 
a piece of cloth is bright red, and the cloth itself is in 
evidence, no testimony, lay or expert, would be ad- 
missible to show the cloth is blue. Such testimony 
would be immaterial, of no probative value, upon the 
issue of the color. 


Moreover, appellant made no attempt to show any resem- 
blance between the proffered material and the photographs and 
books which he was attempting to sell through the mail. “The 
predicate for a conclusion that a disputed piece of mailed 
matter is acceptable under contemporary community standards 
as shown by proffered other matter already in unquestioned 
circulation, must be that the two types of matter are similar.” 


port of this conclusion, United States v. Lefkovwtts, 285 U.S. 452 (1982) ; 
Go-Bart Oo. v. United States, 282 U.S. 344 (1981) ; United States v. Gouled, 
255 U.S. 298 (1921) and Morrison v. United States, 104 U.S. App. 
D.C. 352, 262 F.2d 449 (1958). But none of these cases are in point. The 
search here was conducted pursuant to a lawful search warrant. And the 
materials selzed were properly subject to seizure. Harris v. United States, 
881 U.S. 145, 154 (1947). 


Womack x. United States, supra.” Appellant made ino 
attempt to comply with ‘this requirement. ‘Nor did he show 


ae sae Tey was inte 
own.” Asa dear o 2 matter, appellant completely failed to 
qualify the proffered material. 

‘Appellant further contends that “the District Court erred i in 
refusing to allow appellant's expert witness to, testify as to his 
gpinion.on.the obscenity or non-obscenity of appellant’s books 
and other materials with the application of. contemporary,com> 
munity standards” (Br. 11). In Roth v. United States, 354 
Us: 476, 489 (1957), the Supreme Court adopted the following 
test for obscenity: “whether to the average person, applying 
contemporary community standards, the dominant theme of 
the material taken as a whole appeals to prurient interest. ” At 
trial, appellant asked his expert witness Dr. Ellis, a question 
which applied this very standard to the books which he was 
sending through the mail (JA. 74-75). This is immediately 
recognized as the ultimate issue to be decided by the jury in 
this case.** The Court had previously declined to find that Dr. 
Ellis was an expert on community standards and refused to 
allow him to offer his opinion in response to the question as 
posed containing the phrase, “applying contemporary com- 
munity standards” (J.A. 75). 

"No attempt was made to qualify Dr. Ellis as an expert on 
the contemporary community standards of obscenity. He was 
a psychologist who claimed to be an expert'in the study of sex 
attitudes and behavior (J.A. 68). But sex and obscenity aré 


~ ™ Sp opinion, p. 5. 

iG Casey GRA tan Couch: ebpilinat’s <olbsael actcoihad tons thi tenks 
fered material “was not exactly the same” (J.A. 82). 

™* Discussing a similar situation concerning the same type of matter, the 
Court in Womack stated that this was an “impossibility.” 

* Appellee submits that the question, as posed, was objectionable. It was 


graphs. ‘This was clearly an invasion of the province af-the jury. 
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noteynonymous. Roth-v.-Unitéd States, 364.0 8..at487: Ob- 
scene material is material which deabs-withsex' in & ‘manner 
sppeeing to prurient. sae Id. No. showing. was. made 
which ‘would qualify Dr. Ellis to give his opinion ‘on con- 
temporary community standards in‘this regardas applied to 
appellant's books. ‘The Court was clearly cor?eet in its raling* 

~ Nor was appellant prejudicedby this'ruling:"As Mr. Justice 
Brennan stated in his dissenting’ opinion in Kingsley Books, 
Tne. v. Brown, 354US. 436, 448 (1957): as 


The j jury represents a cross-section of the community 
and has a special aptitude for reflecting the view of the 
average person. | Jury trial ‘of obscenity therefore pro- 
vides a peculiarly competent application of the stand- 
ard for judging obscenity’ which, by its definition, calls 
for an appraisal of material according to the average 
persons application of _ contemporary community 
standards. ~ 


Thus, it can be presumed that the jury applied their own 
knowledge of what is or what is not acceptable to the com- 
munity. Furthermore, the District Court permitted-appellant 


to question Dr. Ellis on the ultimate issue of whether the books 
appealed to the prurient interest of the average person (J-A. 
85). He was also permitted to express his opinion that the 


* Appellant asserts that the Court “interfered with the defense by in- 
sulting” a witness who. allegedly would have testified as to the con- 
temporary community standards in relation to appellant’s materials (Br. 
18). This so-calied expert was a Dr. Boone,'a leader in the nudist move- 
ment. Appellant contends that a comment was made by the Court which 
caused the witness to refuse to testify (Br. 13). This apparently was dur 
ing. the period when Boone was stating his qualifications (J.A. 100-107). 
Bat-counsel made no objection nor did the witness express any displeasure 
at the time. On the following day, counsel advised’ the Court that the 
witness no longer desired to testify in the case (J.A. 107). An examination 
of the record discloses that appellant’s counsel was given ample opportunity 
to present the testimony of this witness (J.A. 111-115). The witness: in- 
sisted on imposing a condition on the Court before testifying (J.A. 113). 
Appellant's: counsel concluded his examination without ever reaching the 
crux of the purported testimony (J.A.. 215). The fact that the witness may 
have taken offense at:some remark of the Court does not support appeliant’s 
santaation thet the Court interfered with the defense. 
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books were-not obscene (J-A. 83). so aire rR es 
because the jury disagreed. ” 


EV: ‘The: Saskia Conte iedlectindsd won Gairit 


Appellant makes numerous attacks on the instructions given 
by the District Court on what constitutes obscenity (Br. 14, 
15). The Court’s instructions on the standard for judging ob- 
scenity are set forth on pages 231 and 232 of the joint appendix. 
These instructions are in full accordance with those approved 
by the Supreme Court in Roth v. United States, 354 US. at 
490. They also conform to the instructions on the same sub- 
ject given by the Court in Womack v. United States, supra. 

Appellant’s first attack is a contention that the Court erred 
“In refusing to grant appellant’s requested instructions that 
appellant’s materials were to be judged by their effect upon 
average normal adult readers and not upon their effect on chil- 


dren or particularly susceptible groups (Br. 14). But the rec- 
ord discloses that the judge correctly instructed that the “jury 
must determine the impact of the publication on the average 
person in the community” (J.A. 231). Indeed, the jury was 


* It is to be noted that the materials involved in the instant case were 
stark, unretouched photographs of nude males. This factor clearly dis- 
tinguishes the situation from that considered in Smith v. California, 361 
U.S. 147 (1959). As noted in Womack, there was no conceivable com- 
munity standard which would permit the indiscriminate dissemination of 
this material. Slip opinion, p. 4 

* Appellant contends that he was “denied in any way from showing to 
the jurors that appellant's materials were obscene” (Br. 13). More par- 
ticularly, he contends that the Court refused to allow qualified artists to 
demonstrate uses for his books (Br. 13). ‘The record refutes this conten- 
tion. Appellant called one Maurice Braddell, an art restorer, who was per- 
mitted to testify how appellant's photographs could be used in his trade 
(J.A. 126-128, 156-163). In any event, the fact that an artist could use 
the photographs which appellant was selling is irrelevant to the issue 
im this case. That issue was the applicability of the standard adopted in 
Roth v. United States. 

Appellant also argues that he was prevented by the Court from showing 
that he was “engaged in legitimate enterprise” (Br. 15, Question VII). 
But the only allegation in support of this contention is that he was pre- 
vented from introducing a group of letters he had received allegedly from 
customers (J.A. 179-181). The Court properly excluded them, The letters 
could not be introduced as such for the truth or falsity of their contents. 
‘They were purely hearsay. Furthermore, they were irrelevant to any issue 
im this case. 
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affirmatively instructed that the effect of the publication was 
to be considered as a whole, “not on any particular class, not on 
any particular group,” but upon all those whom it is likely ta 
reach (J-A. 231). The Court did include children in its instruc- 
tion on what constitutes the “conscience of the community,” 
but so did the judge in Roth. 354 US. at 490. Itis clear there 
was no error in this regard.” 

Appellant next argues that the Court erred in ‘instructing 
that he “could be convicted even though he believed the mate- 
rial he placed in the mail was not obscene; and even though 
he acted: upon advice of legal counsel that ‘the appellant’s 
actions were not in violation of the law” (Br. 14). He urges 
that “a man cannot knowingly commit a crime that he does 
not know, or believe, he is commitiing, without intending to 
do an unlawful act” (Br. 14). This very same argument was 
advanced in Womack v. United States, supra* Implicit i in 
the holding there was a rejection of this contention.” 

In Rosen v. United States, 161 US. 29, 42 (1896), the Su- 
preme Court stated the rule as-follows: 


* * * Every one who uses the mails of the United 
States for carrying papers or publications must take 
notice of what, in this enlightened age is meant by. 
decency, purity, and chastity in social life, and what 
must be deemed obscene, lewd, and lascivious. ; 


This rule was reaffirmed in Roth v. United States, 354 US. 
at 491. . Rosen is dispositive of this issue in the instant case. 
See also: Schindler v. United States, 208 F. 2d 289-(9th- Cir. 
1958), cert. denied, 347 US. 988; Schindler v. United States, 
* Appellant also contends that the “trial court demonstrated its per. 
sonal prejudice by advocating the government’s theory that appellant's 
photographic fllustrations were seemingly depicted in lewd, lascivious. posl- 
tions with emphasis on the genital regions” (Br. 14). This is obviously an 
afterthought since appellant never advanced any such contention when he 
posed his objections following the instructions, Therefore, he is precinded 
from raising this point on appeal. Rule 80, FR. Cr. P. In any event there 
‘was no e=ror. The rules which govern a federal judge's right to comment 
on. the evidence were stated in catenso In Quercia v. United Sistes, supra. 
The judge in no way contravened those rules. 

™ See brief for appellant, p. 9. 


. The District Court ¢ did not err in denying ing appellan fs, mo- 
tion for judgment of acquittal on the al ite counts of 
ine indictment 
n the indictment, appellant was charged with two viola, 
a out of each single aet.of 
i count, he wag charged 


out of the single act of placing the matter im ne mail (Br. 
16), The. sentences imposed: on all cognts of the indictment 
were ordered to run concurrently. If this Court sustains. tae, 

iction By. it -will be. unnecessary to 
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quires proof of a fact which the other does not. And the 
fact that a single mailing is involved does.not preclude the 
commission of these separate offenses. Cf. Crabtree v. United 
States, 209 F, 2d 164 (5th Cir. 1953). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davin C. ACHESON, 
United States Attorney. 
Cart W. BELCHER, 
Donazp S. Smrrx, 
Assistant United States Attorneys. 
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Appellant at his deportation hearing made timely designa- 
tion of The Netherlands as the country to which he desired to 
be sent in the event he was ordered deported from the United 
States. Appellant was later ordered deported from the United 
States, and the final order of deportation is concededly valid 
in every respect. Section 243(a) of the Immigration and Na- 
tionality Act provides in pertinent part that deportation of an 
alien found deportable “shall be directed by the Attorney 
General to a country promptly designated by the alien if 
that country is willing to accept him into its territory.” In 
the opinion of the appellee, the questions presented are: 

1. Whether designation of The Netherlands in the warrant 
of deportation was required by law, where appellant had re- 
ceived ample notice that his deportation to The Netherlands 
had been directed pursuant to § 248(a) of the Immigration 
and Nationality Act? 


2. Whether The Netherlands is “willing to accept” appel- 
lant “into its territory” within the meaning of § 243(a) of the 
Immigration and Nationality Act? 


@ 
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zE The warrant of deportation is valid and the notice of the coun- 
try of deportation given appellant met the requirements of 
the Act. : 


constitute an “acceptance” of hinr “into its terri- 
ritory” within the meaning of $ 243(a) of the Act_- 
D. Appeltant’s ultimate 


IIE: Suggestion of mootness- 


Agency of Canadian Car & Foundry Co. v. American Can Co., 258 Fed. 
sie BE 12. 27,38 
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FP. 2d 195 (1952), cert. 
Re v. Chiswick Police Station 
{1918} 1 K.B. 578 (C-A) 
Ricaud v. American Metal Co., 246 U.S..304 (1918) 
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Rogers v. Cheng Fu Sheng, 108 U.S. App. D.C. 115, 280 F. 2d 663, 
cert. denied, 364 U.S. 891 (1960) ------------ 
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United States v. Munsingwear, 340 U.S. 36 (1950) 

*Uniled States ex rel. Hudak v. Uhl, 20 F. Supp. 928 (N-D.N. . 1937), 
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No. 16193 
Tro Cxar TIAM, APPELLANT 


v. 


Rozear F. Kunwepy, ATToRNEr GENERAL oF THE 
UNrrep SrarTss, APPELLEE 


4PPHAL FROM THE UFITHD STATES DISTRICT COURT POR THE 
DISTRICT? OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
(J.A. 18) granting appellee’s motion for summary judgment 
in a deportation case and dismissing appellant’s complaint. 
Appeal was timely noted (J.A. 19). 

Appellant’s complaint, filed June 3, 1960, and invoking the 
Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202 (1958), 
and $10 of the Administrative Procedure Act, 60 Stat. 243 
(1946), 5 U.S.C. § 1009 (1958), sought injunctive relief against 
appellant’s impending deportation to The Netherlands and an 
adjudication that the order directing his deportation there was 
“contrary to law” and that the warrant of deportation issued 
against him was “null and void” (J.A.3). As grounds there- 
for, the complaint alleged: 

a) 
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1. That appellant, a native and citizen of China, 
signed on as a crewman aboard a vessel? in Singapore 
in 1957 and embarked for the United States; 

2. That the vessel visited Indonesia and Australia 
‘en route to the United States; ; : 

3. That appellant lawfully entered the United 
States on August 9;-1958;as-a bona fide crewman ; 

4. That appellant overstayed his leave to remain in 
the United States; 

5. That an order of deportation was entered against 
him on the ground that he overstayed his leave to 
remain in the United States; 

“'-"§. That ‘appellee issued a warrant of deportation 
against appellant directing his deportation from the 
United States “pursuant-to-law,” without specifying 
by name the country to which appellant was to,be 
deported ; 

7. That appellee advised appellant that he was to 
be deported to The Netherlands; 

&. That The Netherlands was not the country from 
which appellant last-entered the United States, nor 
was it the country in which is located the port at which 
he embarked for the United States; 

9. That The Netherlands had not agreed to accept 
‘appellant into its territory, nor had it issued any travel 
document for him; and 

10. That counsel for appellant had been advised by 
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Other allegations of the complaint were not of fact but.rather 
conclusions of law (see J.A. 2-3). 

- Appellee, without filing answer? moved on November 8, 
1960, to. dismiss: the complaint, or, in the alternative, for 
summary judgment (J.A. 3-4). Two exhibits were annexed 
to the motion. The first, Government’s Exhibit “A,” was 
the administrative record made by the Immigration and 
Naturalization Service in appellant’s case; the second, Gov- 
ernment’s Exhibit “B,” was an affidavit executed in New 
York City by Raymond S. Kellogg, Supervisory Immigrant 
Inspector, New York Office, Immigratica and N: izati 
Service (J.A. 9-10). Appellant opposed the motion, filing 
in support of his opposition three exhibits: the first a letter 
from Consul J. de Leeuw of The Netherlands Consulate- 
General in New York (J.A. 7); the second an affidavit ex- 
ecuted by a law assistant in the office of appellant’s New York 
counsel (J.A. 7-8); and the third, a letter from appellant’s 
counsel addressed to the Alien Department of the Ministry 
of Justice in The Netherlands, not replied to during the pen- 
dency of the proceedings below (J.A. 11-12). It was on the 
basis of the foregoing materials, in addition to the pleadings 
and arguments of counsel, that the lower court found there 
was no genuine issue as to any material fact and that appellee 
was entitled to judgment as a matter of law. Findings of 
Fact and Conclusions of Law, although not required to be 
made, Simpson Bros., Inc. v. District of Columbia, 85 US. 
App. D.C. 275, 179 F. 2d 430 (1949), cert. denied, 338 U.S. 
911 (1950), were entered at the time of judgment (J.A. 
12-18). 

* Appellant continually emphasizes in his brief (Br. at i, 2, 4, 6 10) 
the fact that appellee filed no answer to the complaint before moving for 
summary judgment, as though this had especizl significance. But Rule 
56(b), Fed. R. Civ. P., provides that the defendant may move for sum- 
mary judgment “at any time.” It is well established that such a motion 
may be made before answer. Lindsey v. Leavy, 149 F. 2a 899 (9th Cir. 
1945), cert. denied, 826 U.S. 7883 (1946); 6 Moors, Fxorrat Pracrics 
156.18 (2d ed. 1953). The purpose of Rule 56 is to pierce the formal 
allegations of the pleadings and reach the merits of the case immediately. 
Lindsey v. Leavy, supra; Engl. v. Actna Life Ins. Co., 139 F. 2d 469, 478 
(2a Cir. 1943). 
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4 
The record on the warrant of deportation issue 


As alleged in the complaint, the record showed that appel- 
lant was's native and citizen of China; had lawfully entered 
the United States as a crewman on August 9, 1958; had over- 
stayed his shore leave; and on that ground had been ordered 
deported from the United States “in the manner provided: by 
law” The proceedings leading to entry of the order of depor- 
tation are here unchallenged as to their regularity, and the 
order itself is conceded to be valid and final in all respects. 

In the course of his deportation hearing, appellant, pursuant 
to §243(a) of the Immigration and Nationality Act, 66 Stat. 
214 (1952), 8 U.S.C. § 1253(a) (1958),° promptly designated 
"Fhe Netherlands as the country to which he desired to be sent 
in the event he was ordered deported.‘ Appellant both in the 
lower court and in his present brief (Br. at 9) has treated this 
as an effective designation (even though not alleged in the 
eomplaint), and we agree. 

- On September 21, 1959, after entry of the final order of 
deportation, there was entered against appellant a warrant of 
deportation (J.A. 4-5) commanding any officer or employee of 
the Immigration Service to take him into custody and deport 
him “pursuant to lew,” without specifying the country of de- 

° Brief for Appellant, pp. 5-6. Unless otherwise specified, all references 
fm this brief to “the Act” are to the Immigration and Nationality Act cited 
in the above text. 

“From pp. 9-10 of the transcript of testimony, supra note 1: 

ExxaMisise Orrice2 TO RESPONDENT: 
@ You came on 2 Dutch vessel. Would you return to Holland? 
A Yes. 


Srecrat Inquiry Orricez TO RESPONDENT: 
@ Are you selecting Holland as the country to which you desire to be 


which you desire to be sent in the event you should 
s es 
s 


s 
A. If Bolland would not let me stay, maybe Singapore will let mo stay. 
@ Are you selecting Holland, then, as your first choice, sir? 
A Yes. 


portation. But: also on September 21, 1959, a Supervisory 
Deportation Officer of the Immigration Service mailed to ap- 
pellant, on a standard form known_as I-294, a “Notice to Alien 
of Country to Which His Deportation Has Been Directed, ete.” 
(J.A. 5-6), stating: 
Pursuant to the order of deportation in your case and 
Section 243 of the Immigration and Nationality Act, 
your deportation to THE NETHERLANDS has been 
directed. 


Appellant presumably received this notice, for it was alleged 
in the complaint that “defendant has advised plaintiff that he 
will be deported to the Netherlands” (J.A. 2). Accordingly, 
on the question whether the warrant of deportation was valid, 
there was no genuine issue as to any material fact, and the 
lower court ruled in appellee’s favor as a matter of law (A, 
17, Conclusion of Law II). 


On the issue whether The Netherlands is willing to accept 
appellant into its territory 


' Before proceeding to an evaluation of the state of the record 
below on this point, full understanding requires a-brief back- 
ground discussion of the documentary requirements.of the 
Immigration and Nationality Act in relation to nonimmigrant 
crewmen seeking temporary admission into the United States 
for shore leave purposes.® 

In the late 1940’s, a special subcommittee of the Senate 
Judiciary Committee undertook a large-scale investigation of 
the immigration and naturalization laws which culminated in 
a voluminous and informative report touching every aspect 
of alian controls in the United States. S. Rep. No. 1515, 81st 
Cong,, 2d Sess. (1950). Especial attention was given to the 
recurring and pesky problem of alien seamen who desert their 
vessels in American ports. Id. at 549 ff. In fiscal year 1947, 
it was noted, there were 4126 cases of alien seamen deserters 


~*A brief survey of the laws and regulations governing shore leave of 
crewmen, other than those relating to documents in the nature of. passports, 
is found in our brief in Juan Pineiro-Lopes v. Kennedy, No. 16183, pp. 2-5, 
now pending before this Court. See also Savelis v. Viachos, 187 F. Supp. 
389 (B.D. Va. 1955), aff'd, 249 F. 24 729 (4th Cir. 1957). 


6 


in the United States; in fiscal 1948, there were 4353. Id. at 549. 
Their very presence here was deemed undesirable, not only 
from the standpoint of their own well-being, since many were 
indigent and without ties in the United States, but also because 
they posed a threat to American seamen employment oppor- 
tunities in the postwar decline of available berths. Notwith- 
standing that all of these persons were illegally in the United 
States and hence subject to deportation, many did not have the 
necessary documents to permit their deportation and were 
therefore added to the vast number of “undeportables” in the 
United States. Id. at550. 

Acting upon s suggestion from the field that “documents 
in the nature ofa passport presented by alien seamen upon ar- 
rival at ports of entry should be in such form as to permit the 
alien seaman to be deported to some country if deportation 
is found necessary,” id. at 552, the Senate subcommittee pro- 
posed as follows: 

Itis * * *. the recommendation of the subcommittee 
that every..alien seaman on vessels arriving in the 
United States from foreign ports should be required 
to possess a passport or a document in the nature of 


a passport issued to him by a foreign government, which 
shall be valid for return to the country of his origin 
or to some other foreign country for a specified period 
beyond the date on which the alien seaman arrived in 
a port of the United States sufficient to guarantee that 
he will be able to leave the country upon the expiration 
of any period of temporary admission. Jd. at 558. 


The currently prevailing regulatory scheme embodies the 
above proposals of the Senate subcommittee. Section 252 of 
the Act, 8 U.S.C. § 1282, provides among other things that an 
alien crewman seeking to land temporarily in the United States 
be “otherwise admissible” in addition tu meeting the require- 
ments of § 252 itself. Pursuant thereto, the regulations require 
such an alien crewman to establish to the satisfaction of an 
immigration officer upon entry “that he is not subject to ex- 
clusion under any provision of the law.” 8 CFR. § 252.1(c). 
These provisions thus bring into play the exclusion section of 
the Act, §212(a), 8 U.S.C. §1182(a). Among the classes of 


aliens required therein to be excluded from admission into the 
United States is: 
' (26) Any nonimmigrant who is not in possession of 
(A) a passport valid for a minimum period of six months 
from the date of the expiration of the initial period of 
his admission or contemplated initial period of stay au- 
thorizing him to return.to the country from: which he 
came or to proceed to and enter some other country 
during such period; and (B) at the time of application 
for admission a valid nonimmigrant, visa or border cross- 
ing identification card[.] 
An alien crewman is a “nonimmigrant” within the meaning of 
the above § 212(a)(26). See §101(a)(15)(D), 8 USC. 
$1101(a)(15)(D). And the Act defines a “passport” as “any 
travel document issued by competent authority showing the 
‘bearer’s origin, identity, and nationality if any, which is valid 
for the entry of the bearer into a foreign country.” . § 101(a) 
(30),8 U.S.C. §.1101(a)(30). [Emphasis supplied.] 

It is thus seen that alien crewmen, like most other classes of 
aliens seeking to enter the United States, must meet passport 
and visa requirements. 

Section 41.91(2) (26) of the State Department regulations, 
22 CFR. § 41.91(a) (26), covers alien crewmen compliance 
with § 212(a) (26) of the Immigration and Nationality Act. It 
provides: 

(26) Nonimmigrant documentary requirements. (i) 
A passport which is valid indefinitely for the return 
of the bearer to the country whose government issued 
such passport shall be deemed to have the required 
minimum period of validity as specified in section 212 

. (&)(26) of the Act. 

(ii) A crew list visa issued in accordance with § 41.127 
is considered to constitute a valid nonimmigrant visa 
within the meaning of section 212(a)(26)(B) of the 
Act.* 

“With respect to crew-list visas, with which we are not immediately 


concerned, ove also §221(f) of the Act, 8 U.S.C. §1201(f); 22 CFR. 
§ 41.127. 
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We are here concerned with only the passport requirements a8 
applied to the instant case. Sipee 

Coming back now to the case at hand, it is undisputed that 
at all relevant times during the course of the administrative 
proceedings, and at the present time as well, there is in exist- 
ence a certain document in appellant’s name known as & 
Monsterboekje? This is a Netherlands seaman’s book which 
is valid indefinitely for return to The Netherlands, and all 
immigration officers have been instructed by the Immigration 
and Naturalization’ Service to honor such a document as a 
passport as defined in § 101(2) (30) and as required by § 212 
(2) (26) of the Act.* On the basis of such a document in his 
possession, appellant secured temporary: admission into the 
United States, thus representing in effect that it was valid for 
return.to The Netherlands or, at the very least, to some other 
country. (See J.A. 12-13, Finding of Fact IL.) 

On June 17, 1959, at .a reopened hearing before a Special 
Inquiry Officer of the Immigration Service, there was received 
into the record of this case the following communication from 
R. F. Weber, Immigrant Inspector: 

‘ March 23, 1959 


The undersigned officer was advised telephonically, 
this date, by Mr. Gomez of the Netherland’s [sic] 
Consul and-Mr. Harry Camp, of the Royal Rotterdam 
Loyd’s Line that: 

(i) A Chinese deserter in possession of a Monster 
boekje, issued by Netherlands authorities, may not re- 
turn to the Netherlands voluntarily—either as a pas- 
senger at his own expense or as 2 crewmember ; 

‘Literally, a “muster-book,” derived from monster, meaning muster or 
crew, and dockje, @ small booklet. Kuaome, Enarrack WoorDENsork 


(1926). 
*In the hands of a Dutch “national”, a Monsterboekje must be honored 


§ 
is not known whether the word “national” in this treaty 
also include non-nationals of The Netherlands who by .en- 
Dutch merchant marine become, as it were, Dutch nationals 
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(2) That such deserter may be returned on the above 
document only as a deportee from the United States. 

/s/ BR. F. Waser 

Imm. Insp. 
R. F. Wzsre 
Immigrant Inspector. 
On March 10, 1960, during the pendency of .an abortive 
litigation in the Southern District of New York in this case,’ 
the Immigration and. Naturalization Service placed. in the 
record an official communication from The Netherlands Con- 
sulate-General.in New York (J.A..6). This letter, in which 
the writer recited having inspected appellant’s seaman’s book, 
stated: “I have been authorized to confirm that Mr. Teo will 
be admitted in the Netherlands, if deported from the United 
States, for eventual repatriation to Singapore where he signed 
on.” 
. And on October 24, 1960, during the pendency of the present 
litigation, Raymond S. Kellogg, Supervisory, Immigrant In- 
spector, according to his affidavit filed below (J.A. 9-10), inter- 
viewed Consul J. de Leeuw of The Netherlands Consulate- 
General in New York. The substance of Mr: de Leeuw’s 
representations to Kellogg may be summarized as follows: 

1. That appellant, or any other Asiatic deportes 
from the United States who had arrived here as a crew- 
man on a Dutch vessel and was in possession of a 
Monsterboekje, would be accepted into the territory of 
The Netherlands on a “temporary admission basis.” 
Appellant would not, be detained or excluded but. would 
be permitted freedom of the port, including permission 
to stay in. the Chinese community of the port. 

2. That appellant upon his arrival would be inspected 
by the Chief of Alien Police and, during the period of 
admission, which might last for “several weeks,” would 

‘yuo shave to report to such official at periodic intervals. 
“is Qippetiat's ‘srition’ thete 'wais dismissed pursuant to Bule 4t(a) (2); 


Fed. R. Civ..P. We assume, as the lower court appears to have done, that 
such dismissal was without prejudice. Remit HAR ea AT: 


2 nae 
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ae 3. That appellant would be permitted to arrange for 
his transportation to a third country either as a crew- 
man or a passenger on board a vessel. 

4 That under no circumstances would a person de- 
ported to The Netherlands be re-deported by the gov- 
ernment of that country to any Communist-controlled 
country. 

5. That he, Mr. de Leeuw, had never informed coun- 
sel for appellant that appellant if deported to The 
Netherlands would be'excluded and detained. 

Appellant at no time filed any affidavit or other evidentiary 
matter disputing that the above representations contained in 
Kellogg’s affidavit were in fact made to Kellogg by Consul 
de Leeuw. 

On appellant’s behalf the affidavit executed by a law assist- 
ant of his New York counsel (JA. 7-8) summarized a con- 
versation between the law assistant and the Chancellor. of 
‘The Netherlands Consulate-General which took place on June 
1, 1960.” This interview, it will be noted, antedated the 
Kellogg-de Leeuw interview by some four months; it will also 
be noted that nowhere in the affidavit in question did the law 
assistant specifically represent to the Netherlands officials that 
‘appellant was in possession of a Monsterboekje. The Nether- 
lands officials at that time told appellant’s representative that 
appellant would not be permitted to stay in The Netherlands 
either permanently or temporarily, and “most likely” would 
be detained until he could find transportation to the country 
from whence he came to Holland; moreover, “as a general 
rule” (and therefore not with specific reference to appellant) 
@ person who deserted from a Dutch vessel would not be 
allowed to ship again (ie., presumably, would not be allowed 
to ship again on a Dutch vessel as opposed to one of another 

sonality). 

‘Also on appellant’s behalf, there was a letter from Consul 
de Leeuw (J.A. 7) under date of June 10, 1960, which, again, 
antedated the Kellogg-de Leeuw interview by some three and 
one-half months. This letter read in pertinent part: 


—— 
"The following day a like interview was had between the law assistant 
and Consul de Leeuw. 


il 


In replyto your letter of June 9, please be advised 
that sojourn of aliens in the Netherlands is under the 
supervision of the Alien Department of the Ministry 
of Justice so that the conditions under which a stay 
inthe Netherlands is granted are not known to me. 

From the information at hand it. appears that Teo 
Chai Tiam will be admitted in Smgapore.** * 

~ Acting: on ‘this’ information, counsel for appellant, by letter 
dated November 23, 1960 (J.A. 11-12), addressed an inquiry 
to:“Alien Department, Ministry of Justice; Amsterdam, Neth- 
-erlands” * respecting the extent’ of appellant’s acceptability 
in The Netherlands. This letter‘remamed unanswered at the 
time the lower court: entered final judgment. 

On the issue whether The Netherlands was willing to ac- 
cept appellant into its territory, the lower court found, on the 
basis of the supplementary material dehors the ‘administrative 
‘record, that. “there:is no genuine issue as to any’ material 
~fact within the Court’s jurisdiction to try de novo, and that 
~ [appellee] is entitled to judgment 2s a matter of law” (J.A. 
-17, Conclusion of Law IV). Analyzing § 243(a):of the Act, 
the Court held: 


* * © This statutory provision requires no more of our 
Immigration authorities than that they ascertain the 
fact of * * * willingness to accept the alien from the 
usual representative of the foreign government in the 
United States normally concerned with (and with whom 
they regularly deal relative to) consular visa and sim- 
ilar travel authorization matters. And this statutory 
requirement is met where the indicated representative 

of the foreign government concerned duly communi- 
cates to our Immigration authorities his country’s will- 
ingness to accept the alien into its territory as a. deportee 
from the United States. It is immaterial that it be 
indicated that such acceptance will be for only a tem- 

= The capital of The Netherlands, incidentally, is The Hague, so we 
are at a loss to explain the Amsterdam address. Additionally, the letter 


inquiry nowhere made specific reference to the fact that appellant was in 
possession of a Monsterdoekje. 
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porary period or that conditions which such sovereignty 
chooses ta impose will be placed on the alien’s sojourn 
in its territory. What the accepting country chooses 
to do, after its acceptence of the alien as a deporice, 
relative to the alien’s further sojourn in its territory 
is of no consequence under the statute. (J.A. 16, Con- 
clusion of Law L) 
The lower court thus implicitly found that the statutory Fe- 
quirement of due communication from the government of The 
Netherlands to our immigration authorities had been met 
in (1) the telephonic communication to R. F. Weber by Neth- 
authorities on March 23, 1959; (2) the letter from 
Consulate-General 


3 


exchange is bere reproduced in its entirety as bearing on our 
saezestion of maotnene developed. in the lash postion of this 


The Secretary of State presents his compliments to 
His Exceilency the Ambassador of the Netherlands and 
has the honor to: refer to the case of Teo Chm Tiam, 
who has been ordered deported from the United States 

At the time of his application for admission into the 
United States, Mr. Teo, who is of the Chineserace, pre- 
sented a Netherlands Seaman’s Book’ (Monsterboekje). 
Berause of past assurances from the Government of 
the Netherlands that bearers of such documents would 
be permitted to return to the Netherlands, those Sea- 
man’s Books have been accepted as meeting 
ments for passports as defined im Section 101(a) (30) 
of the Immigration and Nationatity Act, 

Counsel for Mr. Feo has now instituted an action in 
the United States District Court for the District of 
Columbia, based upon the allegation that:the Govern- 
ment of the Netherlands. wilt not.receive Mr. Teo “into 

’ ‘ite: territory”, as contemplated by the use of those words 
in Section 248¢a) €7) [sic**} of the Immigration and 
Nationality Act. That allegation goes on $0 state that 
Mr. Teo will, in fact, be returned to Singapore and not 
be allowed to remain in the Netherlands. . 

It is not: the intent of this Government to inquire into 
the actions: of the Government of the Netherlands re- 
garding seamen who are’returned to that: country under 
deportation proceedings. However, in order to enable 
this Government suitably to reply to the court action, 
it would be appreciated if His Excellency would furnish 
& statement to the effect that Mr. Teo, as the bearer of 


“A mis-citation, probably inadvertent, but irrelevant since the words 
“willing to accept” and “inte {ts territory” appear in both the introductory 
Paragraph of §.243(a)- and in §248(a) (7). See Brief for Appellant, py. & 
Indeed, the condition of willingness of a foreign government te accept a 
deportes. from the United States into its territory is attached to all of the 
subsections of §243(a). United States ew rel. Tom Man v. Shaughnessy, 
264 PP. 26 926,928 (2d Ctr. 1959). 
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- og Netherlends Seaman’s Book, will be accepted into the 
Netherlands upon his deportation from the United 


States. 

It will be recognized that an adverse decision by the 
court in this matter would not’ only affect Mr. Teo’s 
ion, but would require: reappraisal of the ac- 
ceptability of Netherlands Seaman’s Books as passports 
and could therefore adversely affect all Netherlands sea- 
men. 

In view of the urgency of the matter, it would be ap- 
preciated if His Excellency’s reply could be expedited. 
¥f the use of cable facilities will assist in expediting a 
reply, the cost of those facilities will be borne by this 
Government. 


CZ-3825 ; 

. Phe Netherlands Ambassador presents his compli- 
ments to the Honorable the Secretary ‘of State and has 
the honor to refer to Mr. Rusk’s note of March 7, 1961, 
concerning the deportation of Teo Chai-tiam from the 
United States by the Immigration and Naturalization 
Service. } 

Dr. van Roijen has been instructed to inform Mr. 
Rusk in reply that Teo Chai-tiam will be accepted into 
the Netherlands upon his deportation from the United 
States and that thereafter he will be subject to Nether- 


The principal statute and rules involved are § 243(a) of the 
Immigration and Nationality Act and Rule 56 (c) and (e) of 
the Federal Rules of Civil Procedure. These sppear at Brief 
for Appellant st pp. 5-6, and as hereinafter used “Br.” refers 
to the Brief for Appellant. Other primary authorities rele- 


15 
vant to.the case either have been set forth or cited. in the 
foregoing Counterstatement.of. the Case, or else are cited or 


quoted in appropriate places within the text of the argument 
contained in this brief. i 


SUMMARY OF ARGUMENT 
I 


The warrant of deportation is free from defect and valid. 
Ying v. Kennedy, No. 15696, D.C. Cir., April 27, 1961. The 
notice of the country of deportation which was given appel- 
lant is not defective because signed by a Supervisory Depor- 
tation Officer: the recitals on its face demonstrate that the 
proper official had designated the country of deportation, and 
that the signer was merely notifying appellant of a nonrecord 
determination made by another at a higher departmental 
level. 

sag 


There is no genuine issue of material fact as to the willing- 
ness of The Netherlands to accept appellant into its territory 
within the meaning of § 243(a). The material fact under 
§ 243(a) is whether the Attorney General or his delegate is 
advised by an accredited official or officials of the country of 
deportation whether that country is willing to accept a.de- 
portee from the United States into its territory. Appellant 
is conceded as having in his possession at all relevant times a 
Monsterboekje valid indefinitely. for return to The Nether- 
lands, and the Attorney General has been advised that as a 
deportee in possession of such a Monsterboekje appellant will 
be granted admission into The Netherlands. 

The mere entry of a deportee into the confines of the coun- 
try of deportation constitutes an “acceptance” of him into 
such. country’s tezritory within the meaning of $ 243(a), even 
with respect to those. provisions vesting in the deportee, the 
privilege of designating the country of deportation in the first 
instance.. ‘There is no requirement.in the statute, nor is thera 
indication in; the pertinent. legislative history, that the At. 
terney General need receive assurances from: the. country..of 
deportation that it will accord the deportee residency rights 
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and that it will never re-deport him to a third country. Thé 
legislative history shows that the privilege of choice vested & 
the deportee was for the primary benefit of the United States, 
in order that deportation be facilitated at minima! expense and 
administrative delay, on the theory that the deportee would 
be in a better position than the government to know which 
country would likely accept him into its territory. 

The ultimate fate of a deportee in the country of deporta- 
tion is of no concern to the United States, except as an issue 
of physical persecution under § 243(h) of the Act. Appellant 
here applied for and was denied relief under § 243(h), and 
has not sought review herein of the administrative determina- 
tion. Thus the intentions of Netherlands authorities respect- 
ing the conditions of appellant’s sojourn there are i i 
to the present case, and appellant in The Netherlands will 
retain a claim upon the country of his own citizenship and 
nationality for diplomatic protection against possible injustice. 


It 
It is suggested the question whether The Netherlands is 


willing to accept appellant into its territory is moot. What- 
ever may have been the state of the record before the lower 
eourt, the exchange of notes between the Secretary of State 
and the Netherlands Ambassador shows unequivocally that 


Netherlands is willing to accept appellant into its 


territory. 
ABGUMENT 


L The warrant of deportation is valid and the notice of the 
country of deportation given appellant met the require- 
ments of the Act 


The warrant of deportation in this case (J.A. 4-5) is 
identiesl in all respects to the standard-form warrant of depor- 
tation upheld as “free from defect and valid” in Ying v. 
Kennedy, No. 15696, D.C. Cir., April 27, 1961 (slip opinion at 
4-6). “Since, under the procedures provided for in the Act, the 
country of deportation is not determined until after * * * 
the watrant of deportation, provided for in the regulations, has 
Beet idsued, it must follow that the country of deportation 


ibe 


shuld not, and; indeed, could not be stated in such * * * 
warrant.” Ibid. (slip opinion at 6). Accord: Kokkosis v. 
Espérdy, —— F. Supp. —— (S.D.N-Y., February 25, 1961). 
See also Re Rebrin, 2% DLR. 2d 186, 200 (Sup. Ct. B.C. 1960); 
reaching the same result ‘under a comparable Canadian depor- 
fation statute. 

The “Notice to Alien of Country to Which His Deportation 
Has Been Directed, etc.” which was used in this case (J.A. 5-6) 
is the same standard-form notice (Form I-294), with one 
slight exception to be noted below, approved by this Court in 
Ying v. Kennedy, supra. Such notice “comported with the 
procedures intended by and fully met the requirements of the 
Act; gave to [the] alien good and sufficient notice of the 
country to which he was to be deported; and afforded [the] 
alien ample time to assert or take steps to protect any claimed 
right or privilege.” Jbid. (slip opinion at 6). Accord: 
Kokkosis v. Esperdy, supra. 

Only one new wrinkle is added to the arguments pressed 
upon and rejected by this Court in the Ying case. Appellant 
here objects to the fact that the notice actually given him was 
signed by a Supervisory Deportation Officer (J.A. 6) instead 
of either the Attorney General, who under § 243(a) is em- 
powered to “direct” deportation to one of a number of possible 
places or countries, or the District Director, to whom such 
power has been delegated by regulation. § C.F.R. § 243.1(b). 
The objection is wholly without merit. 

The recital contained in the notice (J.A. 5) was as follows: 


Pursuant to the order of deportation in your case and — 

Section 243 of the Immigration and Nationality Act, 

your deportation to THE NETHERLANDS has been 
directed. * * * [Emphasis supplied.] 

This recital makes plain that the Supervisory Deportation 

Officer who signed the notice did not himself exercise the power 

vested in the Attorney General by § 243(a); “pursuant to . . . 

Seetion 243 of the Immigration and Nationality Act” means on 

its face that the “direction” of deportation to the named coun- 

try had been exercised either by the Attorney General or the 
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District Director.“ - A presumption of validity attaches to the. 
formal recitations of public officials.. _Wallapoint Oysters, Inc. 
v. Ewing,.174:F. 2d 676, 696 (9th Cir.), cert. denied, 338 US. 
860 (1949)... Not. only is there no ‘allegation or fact‘of record 
to dispel this presumption here; but also appellant affirmatively: 
alleged in his complaint that “defendant has advised: plaintiff 
that he will be deported to the Netherlands” (J.A: 2) ‘and 
“defendant is threatening to deport plaintiff to: the Nether- 
lands and unless restrained -will effectuate deportation :to that 
country” (J.A. 3). The “defendant” in this:case is, of course, 
the Attorney General of the United States; and-there. being 
nothing of record. contradicting the allegations of the complaint 
in this regard, it must-be considered as established. that: the 
Attorney General has directed appellant’s deportation to The 
Netherlands.**. Appellant’s argument thus; boils down to s 
claim of right to receive @ notice of such a.“direction” that is 
signed by one administrative officerrather than another: This 
contention is inadmissible: the notice itself is what counts. ° 


IL. 
Ef. The Netherlands is “willing to accept” appellant “into its 


territory” within the meaning of $243(a) of the Act 


Although. in Point III, infra, we respectfully suggest to the 
Court ‘that the acceptance issue has been rendered moot by. 
reason of the exchange of notes between the Secretary of State 
and the Netherlands Ambassador, we confine the argument 
here to the record as it existed before the District Court at 
the time it entered the appealed judgment; show there was no 


*The delegation of the Attorney General's. power under’ $243 to the 
District Director does not irrevocably divest’ the Attorney Goneral of that 
power, so that either may exerciseit. SeeSC.F.R. § 2.1. 

*The “direction” of deportation to a specified country contemplated by 
$243(a) of the Act is a non-record ‘determination. Cf. Ying v. Kennedy, 
supra (slip opinion at 5-6). It may be accomplished as a mere matter of 
departmental 


cation of any prior notice of the country of deportation given by an immi- 
gration officer not authorized to make the designation. 
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genuine issue as to any material fact; and: demonstrate the 
eorrectness of the lower court’s rulings as matter of law. 


A. Introductory analysis and discussion of § 243(s) 


Section 243(a) of the Act provides in pertinent part as fol- 
lows, and emphasis is supplied: 

The déportetide: of sain ation in: thes, United: Statds 
provided for inthis Act, or any other Act or treaty, 
shall be directed by the Attorney General to a country 
promptly designated by the alien if that country is 
willing ‘to accept him into its territory, unless. the At- 
torney General in his discretion concludes that deporta- 
tion to such country would be prejudicial to the inter- 
ests of the United States. * * * 


The Attorney General has not in the case at bar concluded that 
appellant’s deportation to The Netherlands would be preju- 
dicial to the interests of the United States, so that the condition 
attached to the above provision is inapplicable. The section 
continues: 
If the Government of the country. designated by the 
alien fails finally to advise the Attorney General within 
three months following original inquiry whether that 
government will. or will nat accept such alien into rts 
: territory, such designation may thereafter be disre- 
garded. Thereupon deportation of such alien shall be 
directed: to any country of which such alien is a subject 
national, or citizen if.such. country is willing to accept 
him. into ite territory. If the government of. such 
country fails finally to advise the Attorney General or 
the alien within three months following the date of 
original inquiry, ete. * * * 
Then follows a Esting of seven possible alternative tila toe of 
deportation, including, at the end, “any country” which is 
“willing to. aecept’”. a deportee. from the United States “into 
its: territory.” The statutory scheme is now quite familiar to 
this Court. See Fing v. Kennedy, supra; Rogers v. Cheng 
Fu Sheng, 108,US. App. D.C. 115, 280 F.2d 663, cert. denied, 
$64 U.S. 891 (1960). , 


594120--61——-4 
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Even though’ the first six subsections of § 243(a), which 
come into play if'the alien cannot be deported either to the 
country of his choice or to.the country of which he is a subject, 
national, or citizen, do not expressly contain a condition that 
the country of deportation be “willing to accept” the deportee 
‘Snto its territory”, the condition is read into all by implica- 
tion. United States ex rel. Tom Man v. Shaughnessy, 264 
F.2d 926, 928 (2d Cir. 1959). This is probably because the 
“dumping” of aliens into the territory of a country unwilling 
to receive them is a violation of international law, and inter- 
national comity therefore requires some communication to the 
country of deportation. Re Janoczka, [1933] 1 D.LR. 123, 
128 (Ct. App. Manitoba). Such communication regarding the 
willingness of that country to receive the deportee must be 
made prior to the expulsion. Rogers v. Lu, 104 US. App. 
D.C. 374, 262 F.2d 471 (D.C. Cir.), affirming 164 F. Supp. 
320.(D.D.C. 1958); Cuan, Derorration or Aurens 400 
(1931). 

The usual method of obtaining an expression of a foreign 
country’s willingness to receive 2 deportee from the United 
States is to secure from it a passport or other travel document 
in the nature of a passport in the deportee’s name. Feng Yeat 
Chow vy. Shaughnessy, 151 F. Supp.’ 23 (S.D.N-Y. 1957); Re 
Janoczka, supra; CuAaRK, op. cit. supra at 406. The current 
practice of the Immigration and Naturalization Service is still 
basically the same as it was during the course of the Senate 
investigation of the immigration laws in the 1940’s. Quoting 
from the 1948 annual report of the Service, the Senate report 
(S. Rep. No. 1515, 81st Cong., 2d Sess. (1950)) stated as fol- 
lows, p. 687: 

Following an order of deportation.a passport or other 
document must be procured for the alien in order for 
him to enter the country to which he is to be deported. 
Request is made by the field office of the nearest con- 
ular office of the country concerned. If unsuccessful, 
the matter is referred to the central office for further 
action. If it appears that nationality has been deter- 
mined, the case is referred to the State Department for 
the purpose of making representations to the home au- 
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thorities of the country concerned requesting the issu- 
ance of a travel-document. If unsuccessful in such re- 
quests, the alien cannot be deported. 


In the instant case, spyseilaid was Gb Sit ilove ule in 
possession of a travel document valid indefinitely for return to 
The Netherlands; at least, the Immigration and Naturalization 
Service so understood when appellant was permitted temporary 
admission into the United States as a nonimmigrant crewman, 
and appellant himself represented that to be the case when he 
presented his Monsterboekje for admission purposes. Thus it 
was not necessary for the Service to secure a passport or other 
travel document for appellant to be deported to The Nether- 
lands. He already had one, and the only question was whether 
The Netherlands would honor it after he had been found de- 
portable. 

The duty of the Attorney General under § 243(a) of the 
Act, in the narrow circumstances presented, wasclear. All that 
was required was’ “* * * a reasonably fair and adequate in- 
quiry ** * addressed by the Attorney General to the govern- 
ment of the country designated to determine whether that 
country will accept the alien.” United States ex rel. Scala Di 
Felice v. Shaughnessy, 114 F. Supp. 791,795 (S.D.N-Y. 1953) ; 
and see Chao Chin Chen v. Murff, 168 F. Supp. 349 (S.D.N-Y. 
1958); Ling Ah Tay v. Esperdy, 60 Civ. 340, S.D.N-Y., July 5, 
1960 (unreported), infra p. 41. That such a procedure com- 
ports with § 243(a) is demonstrated by the language permitting 
the Attorney General to disregard the alien’s designation of the 
country of deportation if, within three months following “orig- 
inal inquiry,” the government of that country fails finally “to 
advise the Attorney General” whether it will ‘accept the de- 
portee. The procedure is necessarily informal and, to use a 
term indiscriminately scattered throughout appellant’s brief 
(Br. at 6, 10, 11, 12), ex parte. 

“‘Appellant’s brief, by its repeated use of the loaded term 
ex parte, tends to create tle impression that § 243(a) requires 
notice and hearing with respect to diplomatic or quasi-diplo- 
matic negotiations conducted between representatives of the 
United States and the foreign country of deportation, respec- 
tively. Nothing could be more wrong. First, § 243(a) no- 
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where imposes requirements going beyond traditional negotia- 
tions between two governments. As stated recently by this 
Court in Ying v. Rogers, supra (slip opinion at.5-6), “determi- 
nation of the country of deportation depends upon facts. to be 
ascertained, conclusions to be reached, and decisions to be made 
by the Attorney General after the final order of deportation has 
been entered and the warrant of deportation issued.” Thus 
the hearing requirements of §5 of the Administrative Pro- 
cedure Act, 5 U.S.C. § 1004 (1958), are plainly inapplicable, 
since that statute is geared only to “adjudication required by 
statute to be determined on the record after opportunity for 
an agency hearing”; moreover, § 5 of APA. exempts from its 
coverage “the conduct of * * * foreign affairs functiens,” and 
the deportation of aliens, certainly with respeet to determina- 
tion of the country of deportation, involves foreign affairs. par 
excellence. Fong Yue Ting v. United States, 149 U.S. 698, 713 
(1893). Normally, therefore, the alien has no right to raise in 
the courts any question relating to negotiations concerning his 
acceptance conducted between two sovereigns... United States 
ez rel. Hudak v. Uhl, 20 F. Supp. 928, 929 (N.D.N-¥. 1937), 
off d, 96 F. 2d 1023 (2d Cir. 1988). . The principle of judicial 
non-intervention in foreign affairs matters affecting private 
Fights, even where ex parte procedures are used, is well estab- 
lished. See, ag, Civil Aeronautics Act. of 1938, §801 (now 
Federal Aviation Act of 1958, § 801, 72 Stat. 782, 49 U.S.C. 

§ 1461 (1958)), Chicago & 8. Air Lines, Inc. v. Waterman S. 8. 
rit 333 US. 108 (1948). 

Secondly, § 243(a) itself precludes participation of the alien 
in the negotiations for his aceeptance, at. least, where he isnot 
a subject, national, or citizen of the country designated by 
him as the country of deportation. - Where deportetion is to 
be directed. to the country of which he is a, subject, national, 
or citizen, either because that country hes been, designated 
by the alien or because another country (of, which he is not 
2, subject, national, or citizen) has rejected him or not replied 
to inquiry, deportation there. is. mandatory, unless it “fails 
finally to advise the Attorney General or the clien' ” of the 
latter’s aceeptability. Thus this: provision clearly contem- 
plates the. alien’s. participation in negotiations with the coun- 
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try of his own. citizenship and nationality, obviously because 
he retains‘a claim to its diplomatic protection and hence may 
repair directly to its officials for 2 passport or other travel au- 
thorization without the intercession of the United States. In 
marked contrast, the provision, empowering the Attorney 
General to direct deportation to the country designated by the 
alien says nothing about advice. communicated by such coun- 
try to the alien himself; it speaks only of advice to the 
Attorney General. This is no doubt because a person not a 
subject, national, or citizen of the country designated by him 
would require the intercession of the United States on his be- 
half in order to secure the necessary passport, other document 
similar thereto, or other expression of its willingness to accept 
him into its territory. 

The entire thrust of appellant’s brief is that there was 
allegedly upon the pleadings, affidavits, and other matters of 
record before the District. Court 2 genuine issue as to material 
facts bearing on the willingness of The Netherlands to accept 
appellant into its territory, and that therefore judgment for 
appellee as a matter of law was improperly granted. We 
agree with appellant that there were certainly discrepancies 
or. conflicts in information from the Netherlands authorities 
in the materials before the lower court. But discrepancies and 
conflicts by themselves do not necessarily mean there was 3 
genuine issue as to material facts. The key word here is 
“material.” Under § 243(a), the material fact is not whether 
appellant will in fact be accepted into the territory: of The 
Netherlands. No one‘can prove or disprove by evidence, as 
we understand the term, what will happen to appellant in the 
future; evidence is “knowable fact” and-what the future holds 
in store:is not susceptible of judicial proof. See 1.Wiemorn, 
Evwence § 1(c) (3d ed. 1940). The material fact under the 
statute, if we have analyzed jit. correctly as applicable in the 
circumstances of this case, is whether the Attorney General 
or one or more of his delegates has received sdvice from an 
official or officials authorized to speak on behalf of The Nether- 
lands to the effect that that. country is presently willing to 
accept appellant into its territory.. If the Attorney General 
has been so advised, that is the end of the case, provided that 


2 
eat ‘The Netherland hes zope > ideal -onrwilleine bo at 
with appellant constitutes:an “atceptance” of him “into #8 
territory” within the meaning of § 243(2) of the Act. 
B. The Attorney General through his delegates has been duly advised that 
Fee re CUE aeith ae petice 
The first advice received by the Attorney General in this 


States. 

We do place reliance on the second communication received 
by the Service, which related specifically to this appellant: 
the letter from the Netherlands Consulate-General in New 
York (J.A. 6) which stated unequivocally, “T have been au- 
thorized to confirm that Mr. Teo will be admitted in the 


‘Netherlands, if deported from the United States, for eventual 
repatriation to Singapore where he signed on.” Whether the 
intended “repatriation to Singapore” of appellant by the 
‘Netherlands authorities is legally relevant here will be dis- 
cussed as a separate point below. 


the territorial 

Wall. G10, 624-26 (U.S. 1872); Delany v. Moraitis, 186 F. 2d 129, 188 
(4th Cir. 1943). Moreover, there is authority for considering him, at 
feast Guring the period of his service in the Dutch merchant marine, a 
ubject of The Netherlands pro hac vice. See In re Ross, 140 U.S. 453; 
472-74 (1890) ; The Epsom, 227 Fed. 158, 161 (W.D. Wash. 1915); The 
Leon XIII, 5 Asp. Cas. 25, 26, 78 (1882); Regina v. Dudley & Stephens, 
{1884] 14 Q.B.D. 273, 280-81; Regine v. Anderson, [1868] 1 C.C.R. 161. 


We place primary reliance upon the Kellogg-de Leeuw 
interview of October 24; 1960, the substance Of which is rf 
ported in Kellogg’s affidavit (J.A: 9-10). Before reathing iff 
substance, however, we dispose of appellant’s objections to its 
competency.on “hearsay” grounds (Br. at 14). 

The Kellogg affidavit is plainly competent under a well- 
recognized exception to the hearsay rule, or, more accurately, 
because it is not really hearsay at all. Wigmore says, 5 
Wicmore, Evipencs § 1361 (3d ed. 1940): 

: When a witness A on. the stand testifies, “B told me 
that event X occurred,” his'testiniony may be regarded 
in two ways: (1) He may be regarded as asserting the 
event upon his own credit, 7.e., as a feet to be believed 
because he asserts that he knows it. But when it thus 
appears that his assertion is not based on personal 
observation of event X, his testimony to that évent is 
rejected, because he is not qualified by proper sources 
of knowledge to speak it. * * * (2) But suppose, in 
order to obviate that objection, that we regard A is not 
making any assertion about event X (of which he has 
no personal knowledge), but as testifying to the utter- 


ance in his hearing of B’s statement as to event X. To 
this, A is clearly qualified to testify, so that no objection 
ean arise on that score. * * * In other words, merely 
the making of B’s assertion is properly proved by 
A***, [Emphasis in original.] 


This distinction between real hearsay and competent testimony 
as to the mere fact of another’s utterance is well established im 
the cases. See, e.g., NLRB v. G. W. Thomas Drayage & Rig: 
Co., 206 F. 2d 857, 860 (9th Cir. 1953); Note, A Survey of the 
Hearsay Rule and its Exceptions in the District of Columbid; 
Part I, 47 Grorcerown L.J., 549, 551-56 (1959) (collecting 
D.C. cases). 

Rule 56(e), Fed: R: Civ. P. (Br. at 6), also recognizes the 
above distinction. “ * * * [T]he policy of Rule 56(e) is te 
allow the affidavit to contain all evidentiary matter, which; if 
the affiant were in court atid testifying on the witness stand, 
would be admissible as part of his testimony. This means 
that hearsay statements that would be admissible at the trial 
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as: exceptions to the hearsay rule may be contained’ in the 
affidavit.” 6 Moors, Feperat Practice 2331°(2d ed. 1951). 
To use Professor Moore’s illustration, ibid. n. 33: 


Rule 56(e) states that the affidavit “shall be made 
on personal knowledge” and “shall set forth such facts 
as would be admissible in evidence.” If the affiant 
heard X make a particular statement, he has personal 
knowledge as to what the statement was and that X 
made it. And although X’s statement may be hearsay, 
depending on the purpose for which it was offered, if 
the affiant could testify at trial to X’s statement, under 
some exception to the ‘hearsay rule, it would be ‘admis- 
sible in evidence. Hence an affidavit may properly 
include such a hearsay statement in his affidavit under 
both the language and general purpose of Rule 
56(e).* * * 

In the case at bar, the Kellogg affidavit (J.A. 9-10) meets 
the tests of competency under Rule 56(e). On its face it 
shows Kellogg had personal knowledge as to his own inter- 
view with Consul de Leeuw and of the utterances of Consul 
de Leeuw made in his own presence. The proof of the pudding 
is that the affidavit could not possibly have been offered to 
demonstrate the truth or falsity of the contents of Consul de 
Leeuw’s utterances, since these were in the nature of diplo- 
matic or quasi-diplomatic assurances as to what The Nether- 
lands was going to do with appellant in the future, and 
assurances are not susceptible of proof or disproof by evidence. 
The mere utterances were, however, vitally material to the 
ease: as stated before, the material fact under § 243(a) is 
whether the Attorney General is advised by an official or of- 
ficials of the country of deportation as to its willingness to 
accept a deportee from the United States into its territory. 
The contents of Consul de Leeuw’s utterances constituted such 
advice, and Kellogg was clearly competent to report such 
advice in an affidavit.” 

"The counter-effidavit filed by appellant (J.A. 7-8). stands on no better 
footing, as regards competency, than the Government's, Kellogg affidavit. 


Yet appellant in his brief conveniently does not attribute to it any of the 
infirmities said to exist in Kellogg's. 
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-, And so that there will be no doubts on the score.of Consul 
de Leeuw’s authority to speak on behalf of the government of 
The Netherlands to our immigration officials, we have lodged 
with the Court, together with a motion for leave to file, an au- 
thenticated copy of Consul de Leeuw’s exequatur or certifi- 
cate of recognition and request the Court to-take judicial-no- 
tice: of it under Jones'v. United States, 187 US. 202, 216 
(1890):° The Consul’s certificate shows that the President of 
the United States-has declared him “free to exercise and en- 
joy such functions, powers, and privileges.as are allowed to 
Consuls by the law of Nations, and by the laws of the United 
States.” Under the law of nations, consuls have traditionally 
been empowered to:deal not only with passport and travel 
authorization matters generally, but also specifically with dis- 
ciplining merchant seamen of vessels from their own State, 
and arranging for repatriation of shipwrecked, unemployed, or 
deserting seamen of their State found in-ports of the receiv- 
ing State.” 

Passing now to the substance of Consul de Leeuw’s repre- 
sentations, they state unequivocally. that appellant would: be 
accepted: into, the territory of The Netherlands onthe basis 
of the Monsterboekje in his‘possession (J.A. 9-10). Again, 


* See also Sevilla v. Elizalde, 72 App. D.C. 108, 115, 112 F. 2d 29 (1940); 
“Agency of Canadian Car & Foundry Co. v. American Can Co., 258 Fed. 368, 
368 (2d Cir. 1919); 4 Hackworrm, Dicest or InreenationaL Law §425 
(1942) ; 3 C.J.S. “Ambassadors and Consuls,” § 6(b). 

* See Lord Ellenborough’s opinion in Viveash v. Becker, 8 Maule &.Sel. 
“(KB.) 284, 287 (1814), cited approvingly by Justice Story in The Anne, 
3 Wheat. 435, 445 (U.S. 1818); Hatz, IvreenartonaL Law. $26 (7th ed 
1917) ; Huvrres, Drorr Inrrenatronal pz L’Bunorr 464.(1878). At one time, 
under Article XIX of the Consular Convention of -May 23, 1878, between 
the United States and the Kingdom of ‘The Netherlands, 21 Stat. 662, 668-9, 
Netherlands consular officials in the United States were specifically em- 
powered to “cause to be arrested and sent on board, or cause to be re- 
turned to their own country, such officers, seamen, or other persons form- 
ing part of the crew of ships of war or merchant vessels of their nation, 
‘who may have deserted in one of the ports” of the United States. For a 
collection of similar treaty provisions on this subject, see Tucker v. Alewan- 
droff, 183 U.S. 424, 461-63 (1902) (dissent). Although such treaty pro- 
visions were later abrogated pursuant to the Act of March 4, 1915, §§ 16-17, 
88 Stat. 1164, 1184 (see 8. Doc. No. 2, 66th Cong. 1st. Seas, (1919)), they 
are nevertheless evidentiary of traditional international law respecting 
the scope of authority vested in consuls. 
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the relevancy, if any, of the conditions of appellant's admis- 
sion mto The Netherlands will be deferred for separate 
consideration. 

Appellant’s chief complaint, as we understand it, is that the 
Jower court chose to regard as dispositive the above materials 
filed by appellee and to disregard the materials filed by ap- 
pellant (Br. at 12). This point would have merit only if § 248 
(a) made material any representations communicated to the 
alien himself rather than to the Attorney General. But as 
said before, the material fact under the statute relates to the 
substance of the negotiations between the country of deporta- 
tion and the Attorney General (or his delegate) alone, and the 
latter is entitled to rely on the representations made to him. 
Em short, this is a matter between governments, and although 
appellant's private rights are affected, they are protected ulti- 
mately not by the municipal law of the United States, but by 
international law, as will be shown later. 

But even apart from the lack of materiality of appellant’s 
so-called “proofs” (Br. at 12), they are plainly incompetent to 
prove any proposition. Both the Wah affidavit (J.A. 7-8) and 
the letter addressed to the Alien Department in The Nether- 
lands (J.A. 11-12) fail to show that appellant’s representatives 
specifically informed the Dutch authorities that appellant was 
im, possession of a Monsterboekje. Any answer received in re- 
sponse to such incomplete representations is no more competent 
than is an answer to an incomplete or otherwise inadequate in- 
quiry made by the Attorney General. See United States ex 
rel. Scala Di Felice v. Shaughnessy, 114 F. Supp. 791 (S.D.N-Y. 
1953). Moreover, the response received by appellant during 
the pendency of this appeal from the Alien Department in The 
Netherlands fails to show the identity of the official supplying 
the information, and so cannot be deemed authoritative; in any 
event, to our knowledge, no one in the home department in 
The Netherlands has been accredited by the President of the 
United: States as the appropriate agent of The Netherlands to 
deal with the United States in deportation matters. 

To sum up on this point: Appellant. says that he has a 
“ight” to “prove his allegation that The Netherlands would 
not accept him into its territory” (J.A. 11-12). We say-this is 
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impossible to prove or disprove. What is susceptible of proof, 
and what is uncontradicted in this case, is that The Nether- 
lands has advised the Attorney General that The Netherlands 
is “willing to accept” appellant “imto its territory.” So long 
as what The Netherlands proposes to do to appellant upon his 
arrival in The Netherlands constitutes an “acceptance” of 
sppellant “into its territory” within the meaning of § 243(a), 
the representations made to our immigration authorities put 
an end to inquiry. 


C, Appellant’s mere entry into The Netherlands wauld constitute an “ac- 
cprraner” of Mim “into tts tecrftecy” within the mooning of $0Ka) of 


In United States ex rel. Tie Sing Eng v. Murff, 165 F. Supp. 
633, 634 (S.D.N.Y. 1958), it was heid: 


The language of the statute [§ 243(a)] is clear. It 
provides simply for deportation to a country “willing to 
accept” the alien. It does not impose upon our gov- 
ernment, as @ condition of deportation, an obligation to 
assure that ence accepted the deportee will be granted 
permanent residence or asylum within the aecepting 


country. Undoubtedly Congress could have required 
the Attorney General to secure assurances from an ac- 
cepting cguntry with respect, to the continued residence 
of a deportee; but.it has not done so. 
This decision was affirmed on the opinion below sub nom. 
United States ex rel. Tie Sing Eng v. Esperdy, 266 F. 2d 957 
(2d Cir.), cert. denied, 361 U.S. 840 (1959). It has been 
followed in United States ex rel. Ling. v. Murff, SDNY, 
January 2, 1959 (unreported, infra, p. 43; and in Ling Ah Tay 
v. Esperdy, 60 Civ. 340, S.D.N-Y., July. 5, 1960 (unreported), 
infra, p. 41. In the latter case Judge Metzner said: “What 
the Netherlands may do after accepting plaintiff is of na con- 
-sequence under the statute.” 

With specific reference to allegations of intended re-depor- 
tation by and from the initial country of deportation, the 
court held, in Chong Chak vy. Murff, 172 F. Supp. 151 
(S.D.N-Y:.1958), where the alien was to be deported to Hong 
Kong: “The statute does not. require a guarantee from the 
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accepting country that it will never deport the alien.” Com- 
-menting on the Chong Chak case, the Second Circuit said that 
‘an order of deportation to Hong Kong “does of course make 
it possible for Hong Kong to deport the alien across the border 
into the ‘mainland of China,’ but that must be by some posi- 
tive action of the British Government, dependent upon its 
own choice.” United States ex rel. Tom Man v. Shaughnessy, 
264 F. 2d 926, 928-9 (2d Cir. 1959). 

The results reached, and the dicta contained, in the above 
cases, are consonant with both the municipal law of the 
United States and the law of nations. As regards the former, 
the instant proceeding is one for judicial review under §.10 
of the-APA, 5 USC. $1009. Judicial review is limited to 

“agency action,” meaning action of an authority “of the Gov- 
ernment of the United States.” §2(a), 5 US.C. § 1001(a). 
There is no statutory sanction for judicial review, as it were, 
of the contemplated actions of foreign government officials act- 
ing independently of the authority of the United States; and if 
such jurisdiction is not conferred by the APA, it does not exist. 
See Heikkila v. Barber, 345 US. 229, 287 (1953). Here, the 
authority of the United States can no longer be exerted over 
appellant once he is able to leave the vessel on which he is to 
be deported at any foreign port, see United States ex rel. 
Hudak v. Uhl, 20 F. Supp. 928, 929 (N-D.N-Y. 1937), aff'd, 
96 F. 2d 1023 (2d'Cir.' 1938); indeed, if appellant were de- 
ported on a foreign flag vessel, there is authority for saying he 
is of no concern to the United States once he clears the limits 
of United States territorial waters. Cf. Rex v. Chiswick Police 
Station Superintendent (Ez parte Sacksteder), [1918] 1.K.B. 
578, 589 (C.A.). 

And as for international law, the conduct of Netherlands 
officials certainly cannot be questioned in the courts of the 
United States. See Ricaud v. American Metal Co., 246 U.S. 
304, 310 (1918); Oetjen v. Central Leather Co., 246 US. 
297, 303 (1918). The Supreme Court said in Underhill v. 
Hernandez, 168 U.S. 250, 252 (1897): 

Every sovereign State is bound to respect the inde- 
pendence of every other sovereign State, and the courts 
of one country will not sit in judgment on the acts of 
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the government of another done within its own terri- 
tory. Redress of grievances by reason of such acts must 
be obtained through the means open to be availed of 
by sovereign powers as between themselves. 


The instant case is completely distinguishable from Lu v. 
Rogers, 164 F. Supp. 320 (D.D.C.), aff'd, 104 U.S. App. D.C. 
374, 262 F. 2d 471 (1958), so heavily relied upon by appellant. 
There, the place of deportation was the mainland of China, the 
so-called Peoples Republic; no travel document for the alien’s 
entry into China had been obtained by the Immigration Serv- 
ice; and the only travel document held by the alien was a 
transit visa permitting his travel through Hong Kong on the 
way to the Chinese mainland. In the event the Hong Kong 
authorities could not effectuate the alien’s deportation into 
China, the alien was to be returned to the United States. 
This was pursuant to an agreement between the British 
authorities at Hong Kong and the Immigration Service. Hong 
Kong was not itself willing to accept the alien into its terri- 
tory except in order to effectuate deportation into the country 
of deportation, China, selected by the United States. Clearly, 
the country of deportation in Zw was China, and the British 
authorities in Hong Kong were in effect no more than the 
agents of the United States in executing the order of depor- 
tation. Here, on the other hand, in utter contrast, The Neth- 
‘erlands is plainly the country of deportation from the United 
States; appellant is in possession of a travel document which 
Netherlands authorities are willing to honor by accepting ap- 
pellant into its territory; there is no agreement, either alleged 
or proven, between the United States and The Netherlands re- 
specting the re-deportation of this or any other alien to Singa- 
pore or any other foreign country; and, consequently, any 
action taken by Netherlands authorities after appellant’s entry 
into its territory must be entirely on itsown. Moreover, there 
is no agreement, either alleged or proven, under which the 
United States, as in the Zu case, will take back the alien if 
-The Netherlands is unable to re-deport him elsewhere. The 
mapa veel petra Mi The: Sing. Eng:-and 
the two Ling cases, supra. 
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_»~Attempting to distinguish the latter cases, appellant con- 
tends that, whatever _may be the minimal eonditions of “a0- 
sceptance ‘of an alien by any country under one of the 
numbered subsections of § 243(a), which subsections were in- 
volved in Tie Sing Eng and the Ling cases, where deportation 
js directed pursuant to the first sentence of §'243(a) to the 
country designated by the alien, the Attorney General must 
exact from the accepting country a guarantee of residency 

rights there for the deportee (Br. at 15-16). He says: 
_Manifestly, the right of the alien to designate the coun- 
try to which he is to be deported, given, as it is, priority 
over all other possible places of deportation, is intended 
to benefit. the alien who seeks to establish residence in 
2 place.other than the remaining countries set forth in 

8 USC. § 1253(a). : 
‘This contention, it will be noted, finds no support on the face 
of $243(a). All of its provisions, including that relating to 
deportation’ to the country chosen‘by the alien himself; to the 
country of which the alien is ‘a subject, national, or citizen; 
gnd to all-of the other places or countries mentioned in the 
trambered subsections, are conditioned by the same terms that 
the country of deportation must ‘be “willing to accept’” the 
deportée “into its territory.” United States‘ex rel: Tom Man 
-v. Shaughnessy, 264 F. 2d 926, 928 (2d Cir. 1959). -Where 
‘Congress, either expressly or impliedly, subjects « number of 
provisions to the same condition, it is not to be assumed that 
the identical language in which the condition is couched means 
anything different in one’ provision from what it means in 
‘And‘so appellant is driven to-what he conceives to be the 
congressional intent, one not disclosed’ on the face of the 
‘statute: Our review of the legislative ‘history, however, leads 
‘te the ‘conclusion that the vesting in the alien of power to 
designate the country of deportation ‘in the first’ instance was 
intended primarily to benefit the goverriment, not the alien, 
although certainly choice in the alien was an important sec- 
ondary consideration. The primary ‘benefit flowing to the 
government was that the alien’s designation of ‘the country 
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would facilitate his own removal from the United States, thus 
saving the government expense and delay; and nowhere in the 
legislative history is there indication that deportation to the 
country designated by him was intended to be conditioned on 
his obtaining residency rights in that country. 

The provision of § 243(a) directing the Attorney General 
to deport an alien to the country designated by him, if such 
country is willing to accept him into its territory, first came 
into the immigration laws in § 23 of the Internal Security Act 
of 1950, 64 Stat. 987, 1010, amending § 20 of the Immigration 
Act of 1917, 39 Stat. 890. As appellant recognizes (Br. at 16), 
§ 23 of the Internal Security Act originated as H.R. 10 (the 
Hobbs bill) in. the House of Representatives. H.R. 10, 81st 
Cong.,. Ist Sess. (1949). While appellant’s brief contains an 
excerpt from the House Committee report, HR. Rep. No. 
1192, 81st Cong., Ist Sess. (1949), he omits from such excerpt 
the most relevant items, at pp. 4-5: 

* * * [T]he Government has many times found it 
necessary to approach the authorities of foreign govern- 
ments requesting that a certain alien be allowed to re- 
turn to that country, even though it was well known to 
our government from past experience that the foreign 
country would not accept hisreturn. Very often several 
countries must be approached with regard to a certain 
alien following the sequence of places or countries as 
presently set forth in section 20 of the 1917 act, before 
it is possible to reach 2 country which will accept the 
alien. This results in entirely useless administrative 
work-and delay, and at times in prolonged detention ‘of 
@ particular alien. ._The new first sentence of section 
20(a)' ‘will avoid such results. The alien himself ordi- 
narily'isin a better position to know which country will 
permit him to enter: its confines than is this Govern- 
ment. The bill thus permits the. alien in the first in- 
stance to name a single country :to. which he wishes to 
be deported, and #f thaticountry is-willing to accept him 
his wish will be granted. * * * [Emphasis supplied.] 
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Thus, it is perfectly clear that the words “willing to, accept” 
&,deportee, as used in the provision bestowing the privilege of 
selection of the country upon the deportee himself, mean no 
more than a willingness of that country to permit him to en- 
.ter its confines. This is the extent of the willingness expressed 
‘by The Netherlands in the case at hand, and this is all that is 
required under the present § 243(a). 

Moreover, the very use of the word “deportation” in every 
provision of § 243(a) means that § 243(a) is a deportation 
statute, no more no less, and not a congressional command to 
find a new home for deportable aliens. Deportation is simply 
the removal of an alien out of the country. Fong Yue Ting 
v. United States, 149 US. 699, 709 (1893). And that is pre- 
cisely the connotation of the word as used in § 243(a) of the 
present Act. In the same committee report cited in the pre- 
ceding paragraph, at p. 5, it wassaid: 

* © © [T]he committee is of the opinion thai it should 
be the law that an alien who has no legal right to remain 
in this country should be removed from our shores if 
possible, and that there is no obligation, legal or moral, 
“to provide a safe asylum for him in the United States,” 
except in those cases which are now provided for in ex- 
isting law. This bill is directed to that end. [Emphasis 
supplied.] 
Moreover, Congressman Hobbs, the author and floor manager 
of LR. 10, explained exactly what he intended by the word 
” on the floor of the House of Representatives on 
July 17, 1950. He said, 96 Cona. Rec. 10457 (1950): 


What does the word “deportation” mean? Of course, 
it comes from the Latin “deportare.’ De—from; 
portare—to carry or transport.” The New Century 
Dictionary defines it in these terms: 
Toearry away, transport, banish, to carry off, remove, 
: transportation from a country by way of 
benishinent/‘or expuleion. 
It:means nothing less than banishment, and we must see 
to it that our Nation’s deportation orders resume that 
outmoded connotation. * * * 
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Even apart from the written legislative history, this Court 
must consider as part of the unwritten background of the law 
the world conditions prevailing at the time the law was passed 
and. which for the most part still obtain. It is common 
knowledge that, except for a few countries such as Canada. 
and Australia, immigration barriers are up in virtually every 
corner of the globe. The reasons are many, and may be sum- 
marized in the catchwords of. Cold War, “national security,” 
and “population explosion.” Add to. these a tinge of xeno- 
phobia affecting many national immigration policies and, for 
persons like our appellant, unmitigated racism, and the net 
conclusion is that Congress could not have possibly intended 
to condition deportation from the United States under any 
circumstances upon the contingency of another nation’s af- 
fording a deportee residency rights, permanent or temporary.” 

While appellant through his counsel now seeks to convey the 
impression that appellant would not have chosen The Nether- 
lands as the country of deportation had it been known at the 
time that that country was not willing to grant him more or 
less permanent residence there, it should be pointed out from 
the record that appellant was under no such misapprehension. 
See supra, p. 4, n. 4. The special inquiry officer in no way 
represented that appellant was going to be anything more than 
“sent” to the country of his choice, and appellant obviously 
entertained no illusions regarding the extent of his accepta- 
bility in The Netherlands, as evidenced hy his initial reply, “If 
Holland would not let me stay, maybe Singapore will let me 
stay.” If appellant after his arrival in The Netherlands is 
indeed going to be “transshipped” (and this is a loaded word, 

“One relevant illustration: The population of The Netherlands has 
more than doubled since 1900 and now stands at 11.4 million, a record 
population density in a territory of only 12,850 square miles. Such figures 
would hardly lead one to expect the Dutch to have a liberal immigration 
policy. Indeed, the Dutch policy is one of encouraging emigration. Since 
World War I, several hundred thousand Dutchmen have left the country, 
mostly to Canada. Still, sixty thousand new jobs have to be created 
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as used in appellant’s brief) to Singapore, he will assuredly 
arrive at the country of his second choice in any event, and 
so is hardly: in a position to complain. Appellant’s objections 
to this eventuality are not well taken (Br. at 13). If there 
is any “transshipping” of appellant to Singapore after his 
entry into The Netherlands, such transshipment will be up 
to the Dutch; they, not the United States, will have to secure 
the necessary documents; and Singapore will be, not the “ulti- 
mate place of deportation” (Br. at 13) vis-d-vis the United 
States, but simply the place of deportation under the appli- 
cable provisions of Netherlands law or administrative policy. 
There is some indication in appellant’s materials (which we 
say are either irrelevant or incompetent in any event) that 
appellant may be subject to detention after entry into The 
Netherlands. The Attorney General and his delegates in this 
case have, of course, been advised to the contrary. But even 
assuming detention is a possibility, the only legal relevance 
that has is under § 243(h) of the Act, 8 U.S.C. $1253(h), under 
which the Attorney General 


* * © ig authorized to withhold deportation of any alien 


within the United States to any country in which in his 
opinion the alien would be subject to physical perse- 
cution and for such period of time-as he deems necessary 
for such reason. 
Examination of the administrative record in this case will show 
that appellant made application to the Immigration and Nat- 
uralization Service for withholding his deportation pursuant 
to § 243(h) on precisely the same basis now asserted, viz, that 
he would be subject to detention in The Netherlands. Admin- 
istrative relief under § 243(h) was denied, and by his abandon- 
ment of the physical persecution claim, as evidenced by the 
failure of the complaint to seek review of the administrative 
determination, appellant. carnot now proffer as relevant mate- 
rials reflecting the possibility of detention. 

Except under § 243(h), what may happen to appellant while 
in The Netherlands is of no concern under the municipal law 
of the United States. It is, of course, a matter of concern for 
international law, to which we now turn briefly in conclusion. 
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D ‘Appellant's ultimate source of protection Ties in international aw 


Appellant, is a native and national of China The record 
contains some indication thst he owes allegiance to the Repub- 
lic of China (Nationalist Government) rather than. the Peoples 
Republic (Communist. China). In either event, whichever 
Government he considers to be his own, that government con- 
ducts foreign relations with The Netherlands: the Dutch recog- 
nize the Peoples Republic as the de jure government of China 
and have diplomatic relations with it, while at the.same time 
they are in diplomatic contact with the Nationalist Govern- 
ment atthe United Nations. 

snk Clirseas national: aposileut retains s Gaia ca Gen gena 

of his citizenship and nationality to diplomatic intervention.on 
his behalf, which the Supreme Court has described as “a, patron- 
age often of considerable value.” Harisiades. v. Shaughnessy, 
342 U.S: 580,585 (1952). Diplomatie remonstrance. is the 
Rect ennty mati’ of Dentectng, aliens fram s booed cateaney 
of abuses know as “glien injustices.” Ibid.; 
Matic PRorection or ALIENS ABROAD §§ 30-31 (1915); Go 
Ham et al., Conruict or Laws-618 (4th ed. 1957). While the 
prevailing state of the world no doubt has rendered diplomatic 
remedies in this area less effective in practice than contem- 
plated in theory, nevertheless the protections of municipal 
law can only go so far, and it should be recognized that inter- 
national law, no matter its imperfections, takes over where 
the former leaves off. Appellant’s remedy against this ex- 
pulsion lies with the country of his nationality, and is a matter 
not for the courts but between nations. 


IIE. Suggestion of mootness 


We respectfully suggest. the case is moot. Following entry 
of the appealed judgment, there was an exchange of notes be- 
tween the Secretary of State and the Netherlands Ambassador, 
reproduced in full supra, pp. 13-14. In reply to Mr. Rusk’s 
note of March 7, 1961, Dr. van Roijen stated, on March 10, 
1961, “that Teo Chai-tiam will be accepted into the Nether- 
lands upon his deportation from the United States and that 
thereafter he will be subject to Netherlands law.” This un- 


equivocally satisfies the requirements of § 243(a) of the Act. 
It supersedes, in effect, whatever state of facts may have ex- 
isted’ at the time the lower court entered judgment. It is 
absolutely “As long as the political department 
of the United States recognizes one as the proper ambassador 
or representative of a foreign government in the United States, 
the Court must accept the acts of this agent as the acts of his 
government. Agency of Canadian Car & Foundry Co. v. 
American Can Co., 258 Fed. 363, 368 (2d Cir. 1919).”  Re- 
public of China v. Pang-Tsu Mow, 101 F. Supp. 646, 648-9 
(DDC. 1951), affd in part, appeal dismissed in part, 94 US. 
App. D.C. 324, 201 F. 2d 195 (1952), cert. denied, 345 U.S. 


F. 2d 852 (5th Cir. 1957), so much of the appeal should be dis- 
missed and so much of the case remanded with appropriate 
directions. United States v. Munsingwear, 340 US. 36, 39 
(1950). 
CONCLUSION 
Wherefore, it is submitted the judgment of the District Court 
be affirmed in its entirety. In the alternative, if the Court is 
of opinion that the question whether The Netherlands is will- 
ing to accept appellant into its territory is now moot, so much 
of the appealed judgment as adjudged the warrant of deporta- 
tion valid should be affirmed, and the remaining portion of the 
appeal dismissed and so much of the case remanded with appro- 
Davin C. AcHzson, 
United States Attorney. 
Can W. BaLcHer, 
Assorr A. Lzsan, 
Assistant United States Attorneys. 


APPENDIX 


United States District Court, 
Southern District of New York 


60 Civ. 340 
Line Am Tay, PLAINTIFF 


v. 


P. A. Espzrpy, as Disrricr Dieecror, New York Disraicr, oF 
THE IMMIGRATION AND NATURALIZATION SExvice, UNITED 
Srares DeparTMENT OF JUSTICE, DEFENDANT 


Merznzr, D. J.: 

Plaintiff has instituted this action for a declaratory judgment 
seeking to bar his deportation to the Netherlands on the 
grounds that such action is illegal unless travel documents are 
procured from that country showing that it is willing to accept 
him into its territory. Plaintiff is Chinese and entered this 
country on October 20, 1956 as a crew member of the Nether- 
lands vessel “SS Kota Baroe.” He overstayed his 29-day shore 
leave permit. 

The defendant, Immigration and Naturalization Service, has 
moved for summary judgment. 

Deportation hearings were had in which counsel for plaintiff 
admitted his deportability, but requested voluntary departure. 
Plaintiff said on the hearing that there was no country to which 
he wanted to go. 

Section 243(a) of the Immigration and Nationality Act, 8 
US.C. 1253(a), provides for deportation to the country desig- 
nated by the alien if such country is willing to accept him. 
Failing such acceptance, or as in this case no designation by the 
alien, deportation shall be directed to the country of which the 
alien is a subject national, provided that country is willing to 
accepthim. Plainti‘f, while born on the Chinese mainland, in- 
dicated that he was an adherent of the Republic of China. The 
Immigration Service made inquiry of the Consul General of the 
Republic of China as to whether that country would accept 
plaintiff on Taiwan. The request was refused. 

(41) 
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There remain subdivisions 1, 2 and 7 of Section 243(a). 
rom the papers it appears that the parties do not consider 
subdivisions 1 and 2 applicable and therefore only subdivi- 
sion 7 remains, which reads as follows: 

if deportation to any of the foregoing places or coun- 
tries is impracticable, inadvisable, or impossible, then 
to any country which is willing to accept such alien 
into its territory. 

There was a list of Chinese crew members of this vessel 
‘which had endorsed on the bottom: 


There is no objection from the side of the Rotterdam 
Police that the above mentioned Chinese crew-mem- 
bers return to Rotterdam at any time. 
September 14, 1956 

The Chief of the Aliens Police 

8. A. Roos 


On January 12, 1960 the Consul General of the Netherlands 
in New York informed the Immigration Service that Chinese 
deserters of Netherlands ships whose names appear on crew 
lists visaed by the Alien Department will be accepted in the 
Netherlands. On January 29, 1960, a specific letter as to the 
plaintiff was sent by the Consul General to the Immigration 
Service, stating that plaintiff is included in the collective visa 
affixed to the crew list in question. 

I fail to see what more is necessary for defendant to do in 
order to show “acceptability,” which is all that it is required 
to do by statute. U.S. ex rel. Tie Sing Eng v. Murff, 105 F. 
Supp. 633 (S.D.N.Y. 1958), aff'd 266 F. 2d 957, cert. denied 
361 U.S. 840, rehearing denied 361 U.S. 904 (1959). What 
the Netherlands may do after accepting plaintiff is of no con- 
sequence under the statute. There is;no claim of persecution 
as defined under Section 243(h). 

Motion granted and temporary injunction is vacated. Settle 


order. 
_ Dated: New York,N.Y., July 5, 1960. 
(S) CHaruzs M. prarrsnas S.D.J. 
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United States District Court 
Southern District of New York 


Unrrep Srares or AMERICA, EX REL. 
Emuiy ANDINO LING, RELATOR-APPELLANT 


v. 


Joun L. Morrr, Distetcr Diecror, 
IMMIGRATION AND NATURALIZATION SERVICE 
FoR THE Distreicr or New York, RESPONDENT-APPELLANT 


Relator, a citizen, has applied for a writ of habeas corpus 
forher husband Yee Kang Ling, an alien. 

Yee was born in Foo Chow China, in 1929. He legally 
entered the United States on June 21, 1955, as a nonimmigrant 
seaman aboard the SS Tranta, a Dutch flag ship.. He: over- 
stayed the twenty-nine day permissible period and on Decem- 
ber 7, 1956, he was ordered deported. (Section 242(a)(2) 
of the Immigration and Nationality Act (8 U.S.C. Sec. 1251 
(a)(2)) and Sec. 101(a)(15) of that Act 8 U.S.C. Sec. 1101 
(a) (15)). 

At the hearing then held he conceded that he was deport- 
able and applied for the privilege of voluntary departure in 
lieu of deportation under Sec. 244(e) of that Act (8 U.S.C. 
Seo. 1254 (e))... This request was granted with an alterna- 
tive that if he failed to depart voluntarily within the time 
authorized, he was to be deported. He was notified on De- 
cember 10, 1956 to depart from the United States on or before 
January 10, 1957. 

He did not avail himself of this privilege and on January 
11, 1957, a warrant issued for his deportation. 

Yee did not designate a country. to which his deportation 
should be directed, and he is to be deported to the Nether- 
lands, pursuant: to the authority contained in subdivisions 
(1), (2) and 7 of Section 243(a) of the Act (8 U.S.C. Sec. 
1253 (a)). 

The record discloses that this alien is to be deported to the 
Netherlands and will be accepted there, in accordance with 
an agreement between the Netherlands government and the 
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Dutch steamship line which brought him to the United States. 
Reference is made in the record to an Office Memorandum, 
dated October 2, 1958 to Roy Babitt, Special Ass’t U.S. Att., 
Immigration Service from Jos. C. Dernetz, Supervisory De- 
portation Officer, concerning the agreement between the Dutch 
Line and the Netherlands for repatriation of Chinese alien 
seamen. 

In United States ex rel. Tie Sing Eng v. Murff, 165 F. Supp. 
633, it was held that the statute providing for the deportation 
of aliens to a country willing to accept them does not impose 
upon the government as a condition of deportation, and .as- 
surance that the deportee will be granted permanent residence. 
We agree with this conclusion. 

Relator claims that she is the wife of the alien, having been 
‘married to him on March 1, 1958; and that the alien is now 
entitied to an adjustment of his status from that of a non- 
immigrant crewman to that of a “nonquota immigrant” ad- 
mitted to permanent residence by reason of his marriage to in 
American citizen. See Sec. 101(a)27(A) and Sec. 245 of 
the Act (8 U.S.C. Sec. 1101(a)(27)(A), 1255(a)). How-° 
ever the record contains uncontradictéd evidetice (See Yee’s 
statement of Decembér 5, 1956), that on March 1, 1958, and 
prior thereto, he was married to another who resides in China 
with their daughter. The record contains no evidence offered 
by the alien or relator of a valid dissolution of this prior 
death, annulment, or divorce. (Cf. Shikoh 


imariage by 
v. Murff, 2 Cir. 257 F. 2d 306.) This alien’s alleged marriage 
to an American citizen therefore can afford tio ground for 
an adjustment of status; the marriage contracted with relator 
is void. 
The petition is dismitséd upon thé merits; settle order. 
January 2, 1959. 


Syrivesrun J. Rraw, USD4. 


©.8. GOVERNMENT PRINTING OFFICE, 1960 


United States Court of Appeals 
For the ; 
District of Columbia Circutt 


FILED ppp 441961 


Minot 
me 


BRIEF OF APPELLANT AND JOINT APPENDIX 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,194 4. 8 


ALFRED J. HEINECKE, 


Appellant, 
v. 


UNITED STATES OF AMERICA, 
Appellee. 


—_—_—_——— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STANLEY M. DIETZ 


210 C Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 
The questions presented by this appeal are: 


1. That the Court erred in instructing the jurors that the alleged 
obscene material at issue was "obscene in the eyes of the law," amount- 
ing to a directed verdict of guilty. 


2. The District Court erred in failing to suppress certain evi- 
dence at pre-trial motion and admitting said matter into evidence over 
the appellant's objection, and in refusing to allow the appellant to intro- 
duce evidence to prove there was no probable cause for issuance of a 
search warrant of the appellant's home where said evidence was seized, 
in violation of Amendment IV, Constitution of the United States of 
America. 


3. The District Court erred in failing to allow the appellant to 
prove to the jury what matter would constitute "contemporary community 
standards" in the District of Columbia, when the appellant offered in evi- 
dence a collection of art instruction books, comparable and similar to 
the appellant's books at issue, and in unquestioned circulation in the 
District of Columbia, which the government contended were obscene; 
and collections of nudist magazines and periodicals for sale and available 
at news-stands in the District of Columbia and through the United States 
mails, which the Supreme Court of the United States has held to be not 
obscene and mailable, such as copies of Sunshine and Health Magazine; 
all of which materials the appellant offered through the testimony of a 
qualified psychologist, whom the Court refused to qualify as an expert in 
the field of "contemporary community standards" even though said ex- 
pert had written several books and papers on that particular topic, and 
had devoted his entire professional career to a study of such matters. 
The material offered by the appellant and rejected by the Court was 
essential for the jury to properly decide the question of whether or not 


the appellant's materials offered by the government and accepted in 


(ii) 


evidence were obscene under the test set forth by the Supreme Court of 
the United States in the case of Roth v. United States, 354 U.S. 476. 


4. The District Court erred in refusing to allow the appellant in 
any way to defend his books which the government alleged to be obscene 
by refusing to allow qualified artists to demonstrate the uses for appel- 
lant's books at issue; and by insulting appellant's expert witness, result- 
ing in said witness, an ordained Minister of the Gospel, refusing to 
testify any further. 


5. The District Court erred in refusing to instruct the jurors that 
the effect of the appellant's material in evidence upon children or par- 
ticularly susceptible groups is not decisive, and, in refusing to instruct 
the jurors that the appellant's materials must be judged in relation to 
the normal adult reader, and in instructing the jurors that appellant's 
photographic illustrations were seemingly depicted in lewd and lascivious 
positions with emphasis on the genital regions. 


6. The District Court erred in instructing the jury that the appel- 
lant could be convicted, even though he believed the matter he placed in 
the mail was not obscene, and even though he acted upon advice of legal 
counsel that the appellant’s actions in that regard were legal. 


7. The District Court erred in refusing to permit the appellant to 
prove that his actions were legitimate and that his customers were per- 
sons having legitimate use for the appellant's materials. 


8. The District Court erred in refusing to instruct the jurors that 
if the appellant's books expressed a thought or idea containing the 
slightest amount of socially redeeming value they were not obscene. 


9. The District Court erred in adjudging the appellant's books as 
obscene without having read any of the textual contents of the appellant's 
books. 


10. The District Court erred in refusing appellant's motion for 
judgment of acquittal on all alternate substantive counts of the 


(iii) 


indictment in that each envelope and contents could only constitute one 


violation of Title 18 U.S.C. sec. 1461, whereas the government contended 
in each alternate substantive count of the indictment, one envelope and 
contents constituted two different violations of Title 18 U.S .C. sec. 1461. 


11. Whether the appellant was denied by the United States District 
Court for the District of Columbia, a fair trial as constitutionally pro- 
vided in the Fifth and Sixth Amendments of the Constitution of the United 
States of America, because of the above points, one through ten. 


12. Whether the appellant was denied the protection of the First 
Amendment to the Constitution of the United States of America because 
of Points One, Three, Four, Five, Six, Seven, Eight, Nine. | 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,194 


ALFRED J. HEINECKE, 


‘Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
‘Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was charged by indictment with violation of Title 18 
U.S. Code Section 371, in that it was alleged he conspired with another 
to violate Title 18 U.S.C. 1461 and in 16 substantive counts with viola- 
tion of Title 18 U.S.C. 1461, by sending advertisements through the 
mail giving information, where, how, and from whom and by what means 
obscene matter may be obtained, and in 16 substantive counts, with 
using the mails for transmitting obscene matter and in one count with 
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causing to be printed in the District of Columbia advertisements stating 
by what means obscene books may be obtained, in violation of Title 22 
D.C. Code, Section 2001. 


The United States District Court for the District of Columbia had 
jurisdiction over this case. Appellant has timely filed notice of appeal. 
This Court has jurisdiction of this appeal under Title 28 U.S.C. Section 
225. 


STATEMENT OF THE CASE 


Appellant was charged by indictment with violation of Title 18 
U.S.Code Section 371, in that it was alleged he conspired, with another, 
to violate Title 18 U.S.C. 1461 and in 16 substantive counts with violation 
of Title 18 U.S.C. 1461, by sending advertisements through the mail 
giving information, where, how, and from whom and by what means 
obscene matter may be obtained, and in 16 substantive counts, with using 
the mails for transmitting obscene matter and in one count with causing 
to be printed in the District of Columbia advertisements stating by what 
means obscene books may be obtained. 


The appellant entered a plea of not guilty to the indictment on 
December 13, 1960. At the conclusion of all the evidence, the jury found 
the appellant guilty and convicted him on 28 of the counts against him, 
six counts having been abandoned by the government during trial; the 
jury's verdict being returned on January 23, 1961. Thereafter, on Janu- 
ary 27, 1961, judgment and sentence was pronounced, whereby appellant 
was committed to the custody of the Attorney General for a period of 
15 months to 45 months. 


Notice of Appeal to the United States Circuit Court of Appeals for 
the District of Columbia was filed January 30, 1961. 
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Proceedings In The Trial Court 


On December 7, 1960, United States Postal Inspector Fay conducted 
a search of the appellant's premises in Lakewood, New Jersey, pursuant 
to search warrant issued by the United States Commissioner in that Dis- 
trict. (J.A. 247 through 252) The United States Marshal, Buxo, exe- 
cuted the search warrant and while at the defendant's premises obtained 
information for the application for a second search warrant of the de- 
fendant's premises from the same United States Commissioner (JA. 247 
through 252) which search warrant was executed the same day. At both 
searches of the defendant's premises, all of the defendant's property was 
seized (J.A. 54, 55). : 


Appellant surrendered himself in the District of Columbia on 
December 13, 1960 and entered a plea of not guilty to the indictment on 
that day. The indictment was not returned by the grand jury until Decem- 
ber 8, 1960. Appellant filed a motion to suppress evidence (J A. 14, 15), 
which was denied by the United States District Court for the District of 
Columbia, per Judge Holtzoff on December 22, 1960. Appellant was 
prevented from showing a lack of probable cause for the issuance of the 
first search warrant at the hearing before Judge Holtzoff (JA. 18 through 
24), and at the trial of the case (J.A. 58, 115 through 117, 178; Defend- 
ant's Exhibit for Identification No. 9). Had appellant been allowed to 
prove his point, he would have shown that the Postal Inspector, Fay, had 
no personal knowledge of contents of appellant's premises at the time of 
obtaining the first search warrant, but based his information in the ap- 
plication, and affidavit in support of the first search warrant, upon in- 


formation over one year old, which was the subject for a prior search of 


the defendant's premises. Appellant was tried before Judge Holtzoff, 
and a jury from January 10, 1961, through January 23, 1961. Government 
witnesses testified and appellant testified in his own behalf; and presented 


five other witnesses. 
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The Court accepted in evidence materials which were not mailed 
from the District! of Columbia, but were mailed outside of the District 
Court's jurisdiction and which were mailed prior to the date of the 
alleged conspiracy (JA. 30 through 41, 51, 59, and 172 through 178). 


The Court below refused to allow appellant to introduce any evi- 
dence of what matter would constitute "contemporary community stand- 
ards" in the District of Columbia, even though appellant offered in 
evidence material comparable and similar to the appellant's books at 
issue (J.A. 78 through 82; 161; Deft. Ex. for Iden. Nos. 3, 4, 5, 6, 7, 8A 
through 8H), all of which material offered and excluded being in un- 
questioned circulation in the District of Columbia (J.A. 78 through 82), 
which materials were offered through the testimony of a qualified ex- 
pert witness (5.A. 67 through 72). The appellant attempted to defend 
his books at issue through other witnesses, but was prevented from 
doing so, by the Court. (J.A. 101 through 106, 120 through 128, 156 
through 165), and the Court insulted one of the defendant's expert wit- 
nesses (J.A. 104, 107 through 115), an ordained Minister of the Gospel, 
causing defendant's expert witness to refuse to testify any further at 
the trial. The Court refused to permit the appellant to prove that he 
was engaged in legitimate enterprise (JA. 179 through 181; Dft. Ex. 
for Iden. 11, 12A through 12H). The Court, in instructing the jury, in 
effect, directed a verdict of guilty against the appellant (J.A. 220 and 
234), and denied appellant's requests for instructions which followed 
the opinion of the Supreme Court in Roth v. United States (JA. 219, 
221, 222, 224, 225, 243, 244). The Court denied appellant's motions 
for judgment of acquittal made at the close of the Government's case, 
and renewed at the close of all of the testimony (J A. 66, 67, 218, 220, 
223). The Court instructed the jurors that the appellant's intent was 
immaterial. (J.A. 232) 


At the conclusion of all the evidence, the jury found appellant 
guilty and convicted him on 28 of the counts against him, six counts 


f 
having been abandoned by the Government during trial, and one count 
of the indictment did not pertain to the appellant; the appellant was 
sentenced on January 27, 1961 by the United States District Court for 
the District of Columbia, Judge Holtzoff, to serve a term of 15 months 
to three years nine months on each of the 28 counts on which he was 
convicted, said sentences to run concurrently. On January 30, 1961, 
the appellant filed notice of appeal from said judgment of the United 
States District Court for the District of Columbia. : 


ARGUMENT 


Question 1 


That the Court erred in instructing the jurors that the 
alleged obscene material at issue was "obscene in the 
eyes of the law," amounting to a directed verdict of 

guilty. 


Appellant asserts to this Court that he did not receive a fair trial 
in the Court below and as his primary point asserts that the Court 
below, in effect, directed the jurors to return a verdict of guilty (J.A. 
220, 234). The Court below was apparently relying upon Ho v. 

D. C., 254 U.S. 135 (J.A. 83). In the case at bar distinguished from the 
Horning case, the facts for the jurors to decide were not uncontradicted. 
Appellant introduced two expert witnesses who testified that in their 
opinion appellant's materials would not appeal to the prurient interests 
of the average member of the community. (J.A. 74 through 96, 128 
through 145). This, of course, raises an issue of fact for the jurors to 
decide. This, alone, appellant argues constituted reversible error. 

The Supreme Court of the United States stated, in the case of United 
States v. Brotherhood of Carpenters, 330 U.S. 395, through Justice Reed, 
at page 408: 


"For a judge may not direct a verdict of guilty no matter 
how conclusive the evidence." 
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The footnotes to that case, at page 407, footnote 19, contains the excerpts 
from the trial judge's charge to the jury therein. Appellant argues that 
the charge to the jury therein was weaker for the Government than the 
charge given the jurors in this case at bar. The Supreme Court in the 
case of Murdock v. United States, 290 U.S. 389, through Justice Roberts, 
quoted from the Trial Court's charge to the jury at page 393: 


"So far as the facts are concerned in this case, gentlemen 
of the jury, I want to instruct you that whatever the Court 
may say as to the facts, is only the Court's view. You are 
at liberty to entirely disregard it. The Court feels from 
the evidence in this case that the Government has sustained 
the burden cast upon it by the law and has proved that this 
defendant is guilty as charged beyond a reasonable doubt." 


At page 394, the Supreme Court observed this charge was reversible 


error, in the following language, distinguishing the Horning decision, 
which should be limited to a situation where all facts are uncontradicted 


and unquestioned. 


"In the circumstances, we think the Trial Judge erred in 
stating the opinion that the respondent was guilty beyond 
a reasonable doubt. A Federal Judge may analyze the 
evidence, comment upon it, and express his views with 
regard to the testimony of witnesses. He may advise the 
jury in respect of the facts, but the decision of issues of 
fact must be fairly left to the jury. Patton v. U.S., 281 
US. 276, 288; Quercia v. U. S., 289 U.S. 466. Although 
the power of the judge to express an opinion at to the 
guilt of the defendant exists, it should be exercised 
cautiously and only in exceptional cases. Such an expres- 
sion of opinion was heid not to warrant a reversal where 
upon the undisputed and admitted facts the defendant's 
voluntary conduct amounted to the commission of the 
crime defined by the statute. Horning v. District of Co- 
lumbia, 254 U.S. 135." 


In a more recent decision from the Third Circuit, in 1948, Circuit 
Judge McLaughlin, in the case of United States v. Gollin, 166 F. 2d 123 
at page 127, made the following observations. 
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"The District Judge was without power to direct a verdict 
of guilty although no fact might have been in dispute. 

f and Hansen v. U. S., 156 U.S. 51, 105, 15 S.Ct. 273, . 
= L.Ed. 343; United States v. Taylor, C.C. 11 F. 470; : 
Atchison T. & S.F. Ry. Co. v. United States, 7 Cir., 172 
F. 194, 27 LRA., NS. 756. And what the judge is for- 
bidden to do directly he may not do by indirection. Peter- 
son v. U. S., 9 Cir. 213 F. 920. The situation confronting 
us goes further than the facts in Dinger v. United States, 

8 Cir., 28 F. 2d 548. There, as here, the defendant had 
not taken the stand and the only evidence in the matter was 
that of the government. The Circuit Court of Appeals, in 
reversing, construed the District Court's charge as 
directing the jury to believe the government witnesses and 
then instructing them if they did believe the government 
witnesses they must find the defendant guilty. Regarding 
this, the Court said at page 551 of 28 F.2d; 'This was 
tantamount to a direction to convict, which is not per- 
missible in a criminal case.'" 


Appellant argues to this Court that there was a greater factual 
issue to be decided by the jury in our case at bar than in the Gollin 
case. Appellant argues further that the Trial Court could not cure its 
error by informing the jurors that they are not controlled by the Court's 
observations and in support of this argument, appellant refers to 
Sullivan v. United States, 178 F. 2d 723, 85 U.S. App. D.C. 409, where 
Circuit Judge Proctor, at page 411, made the following observation: 


"The expression of such an opinion goes beyond the privi- 
lege of a judge to comment fairly on the facts. Comment 
upon evidence must be distinguished from expression of 
an opinion upon an ultimate issue determinative of guilt 
or innocence. The ill effect cannot be offset by instruct- 
ing the jurors that the court's opinion is not binding on 
them and that they are the sole judges of the facts. Fryer 
vy. U.S., 7 Cir., 1926, 11 F.2d 707, 708. We think as did 
this court in Smith v. U. S., 1924, 55 App. D.C. 117, 2 F.2d 
919, 921, that such statements have little, if any, tendency 
to undo the harm already done. The influence of the trial 
judge on the jury is of great weight, and his lightest word 
or intimation is received with deference and may prove 
controlling. Quercia v. U. S., 1938, 289 US. 466, 470, 53 
$.Ct. 698, 77 L.Ed. 1821. That is especially so ina 
criminal trial. The damaging influence is more likely 
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where conflicting evidence on a crucial issue leaves the 

outcome close, as it might have been in this case." 

Presuming that the Trial Court was of the opinion that no reason- 
able men could differ in their opinion of the obscenity of the appellant's 
books, the appellant was constitutionally entitled to have the jury make 
that final decision without the Court's indulging in advocacy for the 
government and without the Court's coercing the jurors into reaching 
the decision the Court desires. 


Question II. 


The District Court erred in failing to suppress certain 
evidence at pre-trial motion and admitting said matter 
into evidence over the appellant's objection, and in 
refusing to allow the appellant to introduce evidence to 
prove there was no probable cause for issuance of a 
search warrant of the appellant's home where said evi- 
dence wus seized, in violation of Amendment IV, 
Constitution of the United States of America. 

Appellant filed pre-trial motion to suppress evidence, all of which 
materials were appellant's property, seized from his home on Decem- 
ber 7, 1960. (JA. 14) There were two search warrants issued and 
executed on the same day. The information comprising the basis of the 
affidavit supporting the second search warrant was obtained while the 
officers were executing the first search warrant (JA. 53). The affidavit 
in support of the first search warrant (J.A. 249), did not state informa- 
tion sufficient to give probable cause for the search of the appellant's 
home. The affidavit, on its face, shows that the Postal Inspector had 
information only regarding appellant's Post Office box at the Lakewood 
Post Office, but had no information as to the content of plaintiff's home 
where the search was made and where the warrant directed the search 
to be made. Further, the appellant was not permitted to show that the 
information of which the postal inspector had personal knowledge was 
information obtained over one year prior to obtaining the warrant 
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(Dit. Ex. No. 9; J.A. 18 through 24, 58, 115 through 117, 178), and that 
the postal inspector had no knowledge of any materials contained in the 
appellant's home on the date of executing the affidavit in support of the 
search warrant. This warrant, on its face, was not sufficient under the 
decision of the United States Supreme Court in Giordenello v. United 
States, 357 U.S. 480. | 


In addition thereto, appellant asserts that the search of his 
premises was evidentiary and unreasonable. As authority therefore, 
appellant cites United States v. Lefkowitz, 285 U.S. 452; United States 
vy. Go - Bart Co., 282 U.S. 344; United States v. Gouled, 255 U.S. 298, 
United States v. Morrison, 262 F. 2d 449. The Court will please note 
that the investigation of the appellant had been in process for approxi- 
mately five months prior to the search of his home and though the case 
was pending before the grand jury of the United States District Court 
for the District of Columbia for an extended prior of time, the indict- 
ment was not returned until approximately five days after the search 
and seizure of the evidentiary materials was accomplished.’ The second 
search of the defendant's premises based upon information received 
while the searching officers were in the defendant's premises pursuant 


to the first search warrant, cannot be sustained if the first search war- 
rant was unlawful and illegal. Appellant relies upon Hair v. United 
States, U.S. App. D.C., No. 15,878, and Burrows v. United States, US. 
App. D.C., No. 15,890, decided March 16, 1961. This Court, through 
Judge Bazelon, made the following comments: 


‘While rushing out of Hair's home in pursuit of Blakeney, 
the officers passed an open door of a room in which they 
observed several items which fitted the descriptions of 
the goods stolen in the robbery. Based upon this observa- 
tion, they procured the search warrant under which these 
goods were subsequently seized. The trial court denied 
Hair's pre-trial efforts to suppress this evidence ang 
overruled his objections to their admission at trial. 


‘we shall deal first with appellant Hair's claim that the 
entry into his home was unlawful. If Hair is correct, 
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the evidence seized under the warrant issued on the basis 
of observations derived from that entry was erroneously 

admitted. Silverthorne Lumber Co. v. United States, 251 
U.S. 385 (1920), Somer v. United States, 138 F.2d 790 

(2d Cir. 1943).” 


Appellant made timely objection to the introduction of all of the 
materials seized at his home (J.A. 43, 44), and argues to this Court that 
admission of these materials constituted reversible error. 


Question III. 


The District Court erred in failing to allow the appellant to prove 
to the jury what matter would constitute "contemporary community 
standards" in the District of Columbia, when the appellant offered 
in evidence a collection of art instruction books, comparable and 
similar to the appellant's books at issue, and in unquestioned 
circulation in the District of Columbia, which the government con- 
tended were obscene; and collections of nudist magazines and 
periodicals for sale and available at news-stands in the District 

of Columbia and through the United States mails, which the Supreme 
Court of the United States has held to be not obscene and mailable, 
such as copies of Sunshine and Health Magazine; all of which 
materials the appellant offered through the testimony of a qualified 
psychologist, whom the Court refused to qualify as an expert in the 
field of "contemporary community standards" even though said 
expert had written several books and papers on that particular 
topic, and had devoted his entire professional career to a study of 
such matters. The material offered by the appellant and rejected 
by the Court was essential for the jury to properly decide the 
question of whether or not the appellant's materials offered by the 
government and accepted in evidence were obscene under the test 
set forth by the Supreme Court of the United States in the case of 
Roth v. United States, 354 U.S. 476. 


Appellant argues to this Court that he was denied his constitu- 
tional rights under the Fifth and Sixth Amendments to the Constitution of 
the United States of America, when the District Court prohibited the 
appellant from proving to the jury what matter would constitute "con- 
temporary community standards" in the District of Columbia, when 
materials (Dfts. Ex. for Iden. Nos. 3 through 8A through 8H) were 
offered in evidence, through the testimony of a qualified psychologist 
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(J.A. 77, 78). Appellant's offered exhibits were comparable and similar 
to the appellant's books which the Government claimed were obscene and 
are in unquestioned circulation in the District of Columbia (J.A. 78, 79). 


Further, appellant argues that the District Court erred in refusing 
to allow appellant's expert witness to testify as to his opinion on the 
obscenity or non-obscenity of appellant's books and other materials 
with the application of contemporary community standards (J.A. 73 
through 77), when appellant's expert witness was fully qualified to testify 
in that particular field (J.A. 71, 79). Appellant relies upon the concur- 
ring opinions of Mr. Justice Frankfurter and Mr. Justice Harlan, in 
Smith v. California, 80 S.Ct. 215; 4 L.Ed. 205; 361 US. 147. Mr. Justice 
Frankfurter stated, at page 160: 


"The second constitutional infirmity urged by appellant is 
the inclusion of appropriately offered testimony through 
duly qualified witnesses regarding the prevailing literary 
standards and the literary and moral criteria by which 
books relevantly comparable to the book in controversy 
are deemed not obscene. This exclusion deprived the ap- 
pellant, such is the claim, of important relevant testimony 
bearing on the issue of obscenity and therefore restricted 
him in making his defense . . .” 


At page 164: 


"The uncertainties pertaining to the scope of scienter requi- 
site for an obscenity prosecution and the speculative proof 
that the issue is likely to entail, are considerations that 
reinforce the right of one charged with obscenity — a right 
implicit in the very nature of the legal concept of obscenity 
— to enlightened the judgment of the tribunal be it the jury, 
or as in this case the judge, regarding the prevailing ~ 
literary and moral community standards and to do so through 
qualified experts. It is immaterial whether the basis of the 
exclusion of such testimony is irrelevance or the incom- 
petence of experts to testify to such matters. The two 
reasons coalesce, for community standards or the psycho- 
logical or physiological consequences of questioned litera- 
ture can as a matter of fact hardly be established except 
through experts. Therefore, to exclude such expert testi- 
mony is in effect to exclude as irrelevant evidence that goes 
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to the very essence of the defense and therefore to the con- 
stitutional safeguards of due process. The determination of 
obscenity no doubt rests with judge or jury. Of course the 
testimony of experts would not displace judge or jury in 
determining the ultimate question whether the particular book 
is obscene, any more than experts testifying to the state of 
the art in patent suits determine the patentibility of a contro- 
verted device. There is no external measuring rod of 
obscenity. Neither, on the other hand, is its ascertainment 
a merely subjective reflection of the taste or moral outlook 
of individual jurors or individual judges. Since the law 
through its functionaries is ‘applying contemporary com- 
munity standards’ in determining what constitutes obscenity, 
Roth v. United States, 354 U.S. 476, 489, it surely must be 
deemed rational, and therefore relevant to the issue of 
obscenity, to allow light to be shed on what those 'contempo- 
rary community standards' are. Their interpretation ought 
not to depend solely on the necessarily limited, hit-or-miss, 
subjective view of what they are believed to be by the indi- 
vidual juror or judge. It bears repetition that the determina- 
tion of obscenity is for juror or judge not on the basis of his 
personal upbringing or restricted reflection or particular 
experience of life but on the basis of 'contemporary com- 
munity standards' . . . Unless we disbelieve that the literary, 
psychological or moral standards of a community can be 
made fruitful and illuminating subjects of inquiry by those 
who give their life to such inquiries, it was violative of 'due 
process' to exclude the constitutionally relevant evidence 
proffered in this case .. . For the reasons I have indicated 

I would make the right to introduce such evidence a require- 
ment of due process in obscenity prosecutions." 


Judge Harlan at page 172: 


"In my opinion this conviction is fatally defective in that the 
trial judge, as I read the record, turned aside every attempt 
by appellant to introduce evidence bearing on community 
standards. The exclusionary rulings were not limited to 
offered expert testimony. This had the effect of depriving 
appellant of the opportunity to offer any proof on a consti- 
tutionally relevant issue. On this ground I would reverse 
the judgment below, and remand the case for a new trial." 
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Question IV. 


The District Court erred in refusing to allow the appel- 
lant in any way to defend his books which the government 
alleged to be obscene by refusing to allow qualified 
artists to demonstrate the uses for appellant's books at 
issue; and by insulting appellant's expert witness, result- 
ing in said witness, an ordained Minister of the Gospel, 
refusing to testify any further. 

Appellant argues to this Court he was denied in any way from 
showing to the jurors that appellant's materials were not obscene. Ap- 
pellant, through two qualified artists (JA. 120, 126) attempted to illus- 
trate the use of text and photographs of appellant's books but was not 
allowed by the Court below to demonstrate to the jurors (J.A. 124, 160) 
how the jurors were to decide whether or not appellant's books had any 
social redeeming value. We cannot assume that any of the twelve jurors 
had any interest in drawing or art instruction so that they would have 
personal knowledge of the use of appellant's materials. Further, appel- 
lant argues to this Court that the Trial Court interfered with the defense 
of this case by insulting one of appellant's expert witnesses. (J.A. 104, 


107 through 115). This, appellant argues, was of prime importance to 
the defense since this witness, an ordained Minister of the Gospel, was 


possibly the only witness whom the Trial Court would permit to testify 


as to contemporary community standards in relation to appellant's 
materials. (J.A. 163) Through this action of the Trial Court, appellant 
lost a vital and important witness (JA. 107 through 115), thereby result- 
ing in prejudice to the appellant. 
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Questions V and VI 


The District Court erred in refusing to instruct the 
jurors that the effect of the appellant's material in evi- 
dence upon children or particularly susceptible groups 
is not decisive, and, in refusing to instruct the jurors 
that the appellant's materials must be judged in relation 
to the normal adult reader, and in instructing the jurors 
that appellant's photographic illustrations were seemingly 
depicted in lewd and lascivious positions with emphasis 
on the genital regions. 


The District Court erred in instructing the jury that 
the appellant could be convicted, even though he believed 
the matter he placed in the mail was not obscene, and 
even though he acted upon advice of legal counsel that the 
appellant's actions in that regard were legal. 


Appellant argues to this Court that the Trial Court committed 
error in refusing to grant appellant's requested instructions that appel- 
lant's materials were to be judged by their effect upon average normal 
adult readers and not upon their effect on children or particularly sus- 
ceptibie groups. (J.A. 221, 222). Throughout the instructions to the 
jury, the Trial Court demonstrated its personal prejudice by advocating 
the government's theory that appellant's photographic illustrations were 
seemingly depicted in lewd and lascivious positions with emphasis on 
the genital regions. (J.A. 243) Further, the Court instructed the jurors 
that the appellant could be convicted even though he believed the material 
he placed in the mail was not obscene, and even though he acted upon 
advice of legal counsel that the appellant's actions were not in violation 
of law (J.A. 232). Appellant argues that this interpretation of the law is 
archaic and contrary to the ruling of the Supreme Court in the case of 
Smith v. California. Appellant argues to this Court that a man cannot 
knowingly commit a crime that he does not know, or believe, he is com- 
mitting, without intending to do an unlawful act. 
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Question VII 


The District Court erred in refusing to permit the 
appellant to prove that his actions were legitimate and 
that his customers were persons having legitimate use 
Sor the appeliant's materials. 

Throughout the presentation of the government's case, the Court 
permitted testimony that appellant's materials were sent and received 
without solicitation from some of the recipients. The Court prohibited 
the appellant from in any proving to the jurors that he was engaged in 
legitimate enterprise. (J.A. 179 through 181; Dfts. Ex. for Iden. Nos. 
11, 12A through 12H) In this manner, the appellant was unable to over- 
come the prejudice built up against him when the Government was 


presenting its evidence. If appellant had been allowed to prove the 
legitimate uses for his books and other materials, they would have been 
viewed in an entirely different light by the triers of the facts. 


Questions VIII and IX 


The District Court erred in refusing to instruct the 
jurors that if the appellant's books expressed a thought 
or idea containing the slightest amount of socially 
redeeming value they were not obscene. 


The District Court erred in adjudging the appellant's 
books as obscene without having read any of the textual 
contents of the petitioner's books. 

From the very outset of this case, the Trial Court took the view 
that appellant's materials were obscene, without the Trial Court giving 
any consideration to the text of appellant's books (J.A. 219). 


The Court denied appellant's request for instructions to the jurors 
that if appellant's books expressed a thought or idea containing the 
slightest amount of socially redeeming value, they could not be held to 
be obscene. This requested instruction follows the Supreme Court's 
opinion in the case of Roth v. United States, 354 U.S. 476, at p. 484. The 
jurors, in following the court's instructions as they were bound by oath to 
do, could not fairly and impartially decide the issue of obscenity in this 
trial. 


Question X 


The District Court erred in refusing appellant's motion 
jor judgment of acquitial on all alternate substantive 
counts of the indictment in that each envelope and con- 
tents could only constitute one violation of Title 18 U.S.C. 
sec. 1461, whereas the government contended in each 
alternate substantive count of the indictment, one envelope 
and contents constituted two different violations of Tiile 
18 U.S.C. sec. 1461. 

At the outset of this Trial, counsel for the government in his open- 
ing statement outlined the theory of this prosecution that each of the 
alternate substantive counts of the indictment charging a mailing of 
obscene material was made in response to prior advertisement of where, 
how and from whom obscene material could be obtained, made in the 
prior alternate substantive count charged. When the government presented 
its evidence, it then became the government's position that the advertise- 
ments themselves were the basis of, first, a charge that the appellant 
mailed from the District of Columbia advertisements stating where, how, 
and from whom obscene material could be obtained, and also that the same 
advertisement constituted the alleged obscene material. Appellant's 
placing each envelope in the mail constituted a separate offense in viola- 
tion of one section of the United States Code, to wit, Title 18 U.S. Code 
1461, not 2, 3, 4, or 50 violations of that section of the code. Appellant 
argues to this Court that the Court below should have granted appellant's 
motion for judgment of acquittal on all the alternate substantive counts of 
the indictment and failure to do so prejudiced the appellant's trial and 
constituted reversible error; the offense consists of the mailing of the 


envelope regardless of what type of material was therein contained. 

We cannot separate a drawing on the top of a piece of paper from textual 
advertisements on the bottom of a piece of paper and contend that the 
one piece of paper constitutes two different things. 
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Questions XI and XII 


Whether the appellant was denied by the United 
States Disirict Court for the District of Columbia, a 
fair trial as constitutionally provided in the Fifth and 
Sixth Amendments of the Constitution of the United 
States of America, because of the above points, one 
through ten. 


Whether the appellant was denied the protection 
of the First Amendment to the Constitution of the 
United States of America, because of Points One, 
Three, Four, Five, Six, Seven, Eight, Nine. 

Considering all of the foregoing, right from the outset of this case, 
appellant did not receive a fair trial, as provided in the Fifth and Sixth 
Amendments of the Constitution of the United States and appellant was 
denied the protection of the First Amendment to the Constitution of the 
United States of America, as recently interpreted by the Supreme Court 
in Roth v. United States. In the Roth case the Supreme Court clearly 
defined obscenity, fully and thoroughly. The ambit of the statute, 

Title 18 U.S. Code, Section 1461, cannot constitutionally be broader than 
the Supreme Court's definition of obscenity. 


CONCLUSION 


Appellant urges this Court to reverse the judgment of the United 
States District Court for the District of Columbia, and remand this case 
with instructions to the lower Court, to grant the appellant a new trial, 
wherein the illegally seized evidence would be suppressed from use in 
said new trial, and appellant would be afforded the opportunity to prove 
to the jurors what material would constitute "contemporary community 
standards" in art instruction material comparable and similar to appel- 
lant's materials and in unquestioned circulation in the District of 
Columbia. 

Respectfully submitted, 
STANLEY M. DIETZ 
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JOINT APPENDIX 


[Filed Dec. 8, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled on October 27, 1960, Sworn in on November 1, 1960 


The United States of America : Criminal No. 1023-60 
v. : Grand Jury No. Original 


Herman L. Womack : Violation: 18 U.S.C. 371 
Alfred J. Heinecke 18 U.S.C. 1461 
22 D.C. Code 2001 


The Grand Jury charges: 

Commencing on or about August 15, 1960, and continuing until on or 
about November 10, 1960, within the District of Columbia, and throughout 
the United States, Herman L. Womack and Alfred J. Heinecke, the defend- 
ants, did unlawfully, willfully, and knowingly conspire, combine, confed- 
erate, and agree together and with other persons unknown to the Grand 
Jurors, to commit offenses against the United States, that is to say 
offenses in violation of Section 1461, Title 18, United States Code and 
Section 2001, Title 22, District of Columbia Code. 

It was a part of said conspiracy and agreement that said defendants 
would knowingly use and cause the use of the mails, within the District 
of Columbia, and elsewhere in the United States, for the mailing, carriage 
in the mails, and delivery by mail of nonmailable matter, that is, written 
and printed cards, letters, circulars, pamphlets, advertisements and 
notices giving information, directly and indirectly, where, how. from 
whom, and by what means, obscene, lewd, lascivious, indecent, filthy and 
vile pictures and books may be obtained. 

It was a part of said conspiracy and agreement that said defendants 
Herman L. Womack and Alfred J. Heinecke, would knowingly use and 


2 


cause the use of the mails within the District of Columbia and elsewhere 
in the United States, for the mailing, carriage in the mails, and delivery 
by mail of nonmailable matter, that is, obscene, lewd, lascivious, in- 
decent, filthy and vile circulars and books. 

At the times and places hereinafter mentioned, the defendants, 
Herman L. Womack and Alfred J. Heinecke, committed, among others, 
the following overt acts in furtherance of said conspiracy and to effect 
the objects thereof. 

1) From August 15, 1960, and continuing to on or about Novem- 
ber 10, 1960, Herman L. Womack did possess within the District of 
Columbia, certain photographs of male nudes with intent to sell, give 
away and exhibit to others. 

2) On or about August 15, 1960, and continuing to on or about 
November 10, 1960, within the District of Columbia, Herman L. Womack 
and Alfred J. Heinecke did print and cause to be printed and prepared 
for mailing, certain envelopes, cards, letters, circulars, pamphlets, 
advertisements and notices bearing the name, "Alfred J. Heinecke" and 
"A. Heinecke" and "Al Heinecke", '150 Clear Stream Road, Lakewood, 
N.J." and "P.O.Box 598, Lakewood, NJ." 

3) On or about August 15, 1960, and continuing to on or about 
November 10, 1960, within the District of Columbia, Herman L. Womack 
and Alfred J. Heinecke did print and cause to be printed and prepared for 
mailing, obscene, lewd, lascivious, indecent, filthy and vile circulars 
and books. 

4) On or about August 15, 1960, and continuing to on or about 
November 10, 1960; at Lakewood, New Jersey, Alfred J. Heinecke did 
receive mail addressed to him at 150 Clear Stream Road, Lakewood, 
N.J. and P.O. Box 598, Lakewood, N.J. 

5) On or about August 15, 1960, and continuing to on or about 
November 10, 1960, within the District of Columbia, Herman L. Womack 
and Alfred J. Heinecke did hire and employ and cause to be hired and 
employed in the printing establishment of Herman L. Womack at 1318 
14th Street, N.W., Washington, D.C., various persons to prepare for 
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mailing certain envelopes bearing the return address of Alfred J. 
Heinecke, Lakewood, N.J.; to insert in such envelopes certain written 
and printed cards, letters, circulars, pamphlets, advertisements and 


notices giving information, directly and indirectly, where, how, from 


whom, and by what means, obscene, lewd, lascivious, indecent, filthy 
and vile pictures and books may be obtained, preparatory to Sees te 
them with the United States Post Office. 

6) On or about August 17, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Mr. Walter B. Byers, AF 13 526 522, 
Box 25 Hq Sq, 464th Air Base Group, Pope AFB, N.C.", the person to 
whom it was addressed. 

7) On or about October 27, 1960, within the District a Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Mr. D. G. Logue, 6103 5th Ave., 
Brooklyn, N. Y.", the person to whom it was addressed. 

8) On or about October 27, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to 
be delivered, a letter, from the District of Columbia, through the mails 
by the United States Post Office to '"M. Wedekine, 90 John St., New 
York, N.Y."', the person to whom it was addressed. 

9) On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the maiis by 
the United States Post Office to "Walter Hotzman, 51 West Street, 
Beverly Farms, Mass.", the person to whom it was addressed. 

10) On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "James Bambridge, 905 East Chestnut 
St., Shamokin, Penna", the person to whom it was addressed. 
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11) On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "G. E. Boisvert, TD Crescent Road, 
Greenbelt, Md.", the person to whom it was addressed. 

12) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Michael DeMask, % General Delivery, 
Nantasket P.O., Hull, Mass.", the person to whom it was addressed. 

13) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Mr. Richard Carter, Rt. 1, Mooreland, 
Ind.", the person to whom it was addressed. 

14) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Richard S. Dubrow, 506 W Second St., 
Frederick, .", the person to whom it was addressed. 

15) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Mervin L. Chaplin, 205 W. 2nd Ave., 
Indianola, Iowa", the person to whom it was addressed. 

16) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "Mr. M. Suozzi, 31 First St., Glen Cove, 
N.Y.", the person to whom it was addressed. 

17) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
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the United States Post Office to "Robert B. Gable, Apt. 25, 3218 Wisc. 
Ave. N.W., Washington 16, D.C.", the person to whom it was addressed. 

18) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "J Bennett Bradt, 1003 Myra Ave, 
Yeadon, Pa.”, the person to whom it was addressed. 

19) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to 'Roger Drew, Box 501, Hopewell, N.J.", 
the person to whom it was addressed. 

20) On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 


delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to 'David Shaub, 15 Hubbard Court, Stam- 


ford, Conn.", the person to whom it was addressed. 

21) On or about November 7, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did deliver and caused to be 
delivered, a letter, from the District of Columbia, through the mails by 
the United States Post Office to "David G. Showb, 15 Hubbard, Stamford, 
Conn."', the person to whom it was addressed. 

COUNT TWO: 

On or about August 17, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke, did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable mat- 
ter, that is, an envelope addressed to "Mr. Walter B. Byers, AF 13 526 
522, Box 25 Hq Sq, 464th Air Base Group, Pope AFB, N.C.", containing 
a written and printed card, letter, circular, pamphlet, advertisement 
and notice giving information, directly and indirectly, where, how, and 
from whom, and by what means, obscene, lewd, lascivious, indecent, 

ilthy and vile matter may be obtained. 


COUNT THREE: 

On or about August 17, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter that is, an envelope addressed to "Mr. Walter B. Byers, AF 13 
526 522, Box 25 Hq Sq, 464th Air Base Group, Pope AFB, N.C.", con- 
taining obscene, lewd, lascivious, indecent, filthy and vile matter. 
COUNT FOUR: 

On or about October 27, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. D. G. Logue, 6103 5th 
Ave., Brooklyn, N.Y.", containing a written and printed card, letter, 
circular, pamphlet, advertisement and notice giving information, directly 
and indirectly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter may be obtained. 
COUNT FIVE: 

On or about October 27, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. D. G. Logue, 6103 5th 
Ave., Brooklyn, N.Y.", containing obscene, lewd, lascivious, indecent, 
filthy and vile matter. 

COUNT SIX: 

On or about October 27, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to '"M. Wedekine, 90 John St., 
New York, N.Y.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 


directly, where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter may be obtained. 


COUNT SEVEN: 
On or about October 27, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 


for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "wr. Wedekine, 90 John St., 
New York, N.Y.", containing obscene, lewd, lascivious, indecent, filthy 


and vile matter. 
COUNT EIGHT: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Walter Hotzman, 51 West 
Street, Beverly Farms, Mass.", containing a written and printed card, 
letter, circular, pamphlet, advertisement and notice giving information, 
directly and indirectly, where, how, and from whom, and by what means, 
obscene, lewd, lascivious, indecent, filthy and vile matter may be 
obtained. 

COUNT NINE: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Walter Hotzman, 51 West 
Street, Beverly Farms, Mass.", containing obscene, lewd, lascivious, 
indecent, filthy and vile matter. | 
COUNT TEN: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "James Bambridge, 905 East 
Chestnut St., Shamokin, Penna", containing a written and printed card, 
letter, circular, pamphlet, advertisement and notice giving information, 
directly and indirectly, where, how, and from whom, and by what means, 
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obscene, lewd, lascivious, indecent, filthy and vile matter may be 
obtained. 
COUNT ELEVEN: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "James Bambridge, 905 East 
Chestnut St., Shamokin, Penna", containing obscene, lewd, lascivious, 
indecent, filthy and vile matter. 

COUNT TWELVE: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "G. E. Boisvert, 7D Crescent 
Road, Greenbelt, Md.", containing a written and printed card, letter, 
circular, pamphlet, advertisement and notice giving information, directly 
and indirectly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter may be obtained. 
COUNT THIRTEEN: 

On or about October 28, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "G. E. Boisvert, 7D Crescent 
Road, Greenbelt, Md.", containing obscene, lewd, lascivious, indecent, 
filthy and vile matter. 

COUNT FOURTEEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Michael DeMask, % General 
Delivery, Nantasket P.O., Hull, Mass.", containing a written and printed 
card, letter, circular, pamphlet, advertisement and notice giving in- 
formation, directly and indirectly, where, how, and from whom, and by 
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what means, obscene, lewd, lascivious, indecent, filthy and vile matter 


may be obtained. 
COUNT FIFTEEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Michael DeMask, % General 
Delivery, Nantasket P.O., Hull, Mass.", containing obscene, lewd, 
lascivious, indecent, filthy and vile matter. ! 

COUNT SIXTEEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. Richard Carter, Rt. 1, 
Mooreland, Ind.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 
directly, where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter may be obtained. 

COUNT SEVENTEEN: | 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. Richard Carter, Rt. 1, 
Mooreland, Ind.", containing obscene, lewd, lascivious, indecent, filthy 
and vile matter. 

COUNT EIGHTEEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman 1. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Richard S. Dubrow, 506 W 
Second St., Frederick, Md.", containing a written and printed card, 
letter, circular, pamphlet, advertisement and notice giving information, 
directly and indirectly, where, how, and from whom, and by what means, 


10 


obscene, lewd, lascivious, indecent, filthy and vile matter may be 
obtained. 
COUNT NINETEEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Richard S. Dubrow, 506 W 
Second St., Frederick, Md.", containing obscene, lewd, lascivious, in- 
decent, filthy and vile matter. 

COUNT TWENTY: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mervin L Chaplin, 205 W. 2nd 
Ave., Indianola, Iowa", containing a written and printed card, letter, 
circular, pamphlet; advertisement and notice giving information, directly 
and indirectly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter may be obtained. 
COUNT TWENTY-ONE: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mervin L. Chaplin, 205 W. 2nd 
Ave., Indianola, Iowa", containing obscene, lewd, lascivious, indecent, 
filthy and vile matter. 

COUNT TWENTY-TWO: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. M. Suozzi, 31 First St., 
Glen Cove, N.Y.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 
directly, where, how, and from whom, and by what means, obscene, lewd, 
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lascivious, indecent, filthy and vile matter may be obtained. 
COUNT TWENTY-THREE: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Mr. M. Suozzi, 31 First St., 
Glen Cove, N.Y.", containing obscene, lewd, lascivious, indecent, filthy 
and vile matter. 

COUNT TWENTY-FOUR: ; 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Robert B. Gable, Apt. 25, 3218 
Wisc. Ave. N.W., Washington 16, D.C.", containing a written and printed 
card, letter, circular, pamphlet, advertisement and notice giving informa- 
tion, directly and indirectly, where, how, and from whom, and by what 
means, obscene, lewd, lascivious, indecent, filthy and vile matter may be 
obtained. 

COUNT TWENTY-FIVE: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable matter, 
that is, an envelope addressed to "Robert B. Gable, Apt. 25, 3218 Wisc. 
Ave. N.W., Washington 16, D .C.", containing obscene, lewd, lascivious, 
indecent, filthy and vile maiter. 

COUNT TWENTY-SIX: 

On or about November 1, 1980, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable matter, 
that is, an envelope addressed to "J Bennett Bradt, 1008 Myra Ave, 
Yeadon, Pa.", containing a written and printed card, letter, circular, 
pamphlet, avartineneuk and notice giving information, directly and in- 


directly, where, how, and from whom, and by what means, obscene, lewd, 
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lascivious, indecent, filthy and vile matter may be obtained. 
COUNT TWENTY-SEVEN: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "J Bennett Bradt, 1003 Myra 
Ave, Yeadon, Pa.", containing obscene, lewd, lascivious, indecent, 
filthy and vile matter. 

COUNT TWENTY-EIGHT: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Roger Drew, Box 501, Hope- 
well, N.J.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 
directly, where, how, and from whom, and by what means, obscene, 
lewd, lascivious, indecent, filthy and vile matter may be obtained. 
COUNT TWENTY-NINE: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "Roger Drew, Box 501, Hope- 
well, N.J.", containing obscene, lewd, lascivious, indecent, filthy and 
vile matter. 

COUNT THIRTY: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "David Shaub, 15 Hubbard Court, 
Stamford, Conn.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 


directly, where, how, and from whom, and by what means, obscene, lewd, 
lascivious, indecent, filthy and vile matter may be obtained. 
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COUNT THIRTY-ONE: 

On or about November 1, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "David Shaub, 15 Hubbard Court, 
Stamford, Conn.", containing obscene, lewd, lascivious, indecent, filthy 
and vile matter. 

COUNT THIRTY-TWO: 

On or about November 7, 1960, within the District of Columbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "David G. Showb, 15 Hubbard, 
Stamford, Conn.", containing a written and printed card, letter, circular, 
pamphlet, advertisement and notice giving information, directly and in- 
directly, where, how, and from whom, and by what means, obscene, lewd, 


lascivious, indecent, filthy and vile matter may be obtained. 


COUNT THIRTY-THREE: 

On or about November 7, 1960, within the District of Coh:mbia, 
Herman L. Womack and Alfred J. Heinecke did knowingly use the mails 
for the mailing, carriage in the mails, and delivery of nonmailable 
matter, that is, an envelope addressed to "David G. Showb, 15 Hubbard, 
Stamford, Conn.", containing obscene, lewd, lascivious, indecent, filthy 
and vile matter. : 

COUNT THIRTY-FOUR: 

Commencing on or about August 15, 1960, and Shou to on or 
about November 10, 1960, within the District of Columbia, Herman L. 
Womack knowingly had in his possession, with intent to sell, give away 
and exhibit to another, obscene, lewd and indecent books, pamphlets, 
drawings, engravings, pictures and photographs. , 

COUNT THIRTY-FIVE: 

Commencing on or about August 15, 1960, and continuing to on or 
about November 10, 1960, within the District of Columbia, Herman L. 
Womack and Alfred J. Heinecke did knowingly write and print and cause 
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to be written and printed certain letters, circulars, handbills, pamphlets, 
and notices stating by what means obscene, lewd, and indecent books and 
pictures may be obtained. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Foreman 


[Filed Dec. 13, 1960] 
PLEA OF DEFENDANT 


On this 13th day of December, 1960, the defendants Herman L. 
Womack and Alfred J. Heinecke, appearing in proper person and by his 
attorney Stanley Dietz, Esq., being arraigned in open Court upon the 
indictment, the substance of the charge being stated to them, plead not 
guilty thereto. 

Bond for each defendant is fixed by the Court at $3,000.00. The 
defendants are committed to the District of Columbia jail. 

By direction of 


Burnita Shelton Matthews 


Presiding Judge 
Criminal Court #2 


Harry M. Hull, Clerk 
By /s/ Harry W. Link 
Deputy Clerk 


[Filed Dec. 16, 1960] 


MOTION TO SUPPRESS EVIDENCE 


Now comes the defendant, Alfred J. Heinecke and moves the Court 
to suppress from use in evidence against him all of his property seized 
from his home on December 7, 1960. For ground hereof, defendant 
states that all of said property was seized pursuant to two search 
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warrants issued without probable cause, and further, that said search was 


"evidentiary" and unreasonable and violative of the Fourth Amendment of 
the Constitution of the United States of America. 


/s/ Stanley M. Dietz 
Attorney for Defendant 
210 C Street, N.W. 
Washington, D. C. 


DISTRICT OF COLUMBIA, SS: 

Alfred J. Heinecke on his oath, being first duly sworn according to law, 
deposes and says that he is the defendant herein, that he has. read the 
foregoing Motion to Suppress Evidence, and that the contents thereof are 
true, to the best of his knowledge, information, and belief. 

/s/ Alfred J. Heinecke 
[JURAT dated Dec. 13, 1960] 
[Certificate of Service] 


[Filed Dec. 14, 1960] 
OPPOSITION TO DEFENDANTS' MOTIONS 
TO SUPPRESS EVIDENCE 

Comes now the United States of America by its attorney, Oliver 
Gasch, United States Attorney in and for the District of Columbia, and in 
opposition to defendants’ motions to suppress evidence, respectfully 
states to the Court as follows: 

1. Such property as was seized from defendant Herman L. 
Womack was done pursuant to a lawful search warrant for the defendant's 
premises at 1318 14th Street, N. W., Washington, D. C., for violation of 
Title 22, D. C. Code, Section 2001. The affidavit in support of such 
search warrant sets forth the probable cause for its issuance. 

2. The material sought to be returned obviously consists of instru- 
ments of crime utilized by the defendant together with his codefendant 
Alfred J. Heinecke and others to violate the criminal provisions of the 
D. C. Code and the U. S. Code. 

3. Particularly do the mailing list, the copies of the! aagazines 
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and the informational circulars for such magazines constitute such 
instruments utilized by the two defendants in violation of these criminal 
statutes. Included thereunder are the photographs of nudes which were 
used and were to be used by the defendant in the conduct of this illegal 
business. 

4. Insofar as the nudist magazines are concerned, both American 


and foreign, the government does not intend to use these in evidence 
under the charges pending in this indictment. Likewise the government 
does not intend to use the book "Christ and the Homosexual" or the glass 
object or the oil paintings and charcoal and ink drawings. Similarly the 
government does not intend to use the book "A Night in the Hayloft" in 
evidence. All other material it is the intention of the government to use 
and the government states that this material constitutes instrumentalities 
of crime. Particularly is this true in view of the charge of conspiracy 

to violate these statutes set forth in Count One of this indictment. 

5. Insofar as the motion to suppress evidence regarding the prop- 
erty seized from the home of defendant Alfred J. Heinecke, the govern- 
ment states that this property was seized pursuant to two lawful search 
warrants and such material seized constitutes instruments of crime and 
as such should not be made subject to this motion to suppress. 

WHEREFORE, the premises considered, the government respect- 
fully requests the Court to deny the defendants’ motions to suppress 
evidence for these and such other reasons aS may be presented at the 
hearing. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Frederick G. Smithson 
Assistant United States Attorney 


[Certificate of Service] 


[Filed Dec. 20, 1960] 


ORDER 
Upon consideration of the motion to suppress evidence and return 


property filed on behalf of the defendant Herman L. Womack, and upon 
consideration of the opposition filed thereto, and upon consideration of 
the oral arguments made for and in opposition to said motion, it is this 
20 day of December, 1960, 
ORDERED that said motion shall be and the same is hereby 
granted as to the following items: 
1. A collection of nudist magazines, both American and foreign. 
2. The copy of the book entitled "Christ and the Homosexual" by 
Robert Wood, 
. Copies of the magazines "Trim", "Manual", "Fizeek" and 
"Manorama", 
. One hand-biown antique glass object wrapped in a box and 
locked in the safe, | 
. One set of drawings of "A Night in the Hayloft", 
6. Certain oil paintings and charcoal and ink drawings; 
- That said motion to suppress and return property as to 
all other material species in said motion is hereby denied. QL 


/s/ Alexander Holtzoff 
p —Hoitzet, Judge 


/s/ Stanley M. Dietz 


Stanley Dietz 
Attorney for Defendants 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
(Motion to Suppress and Return Evidence) 
Washington, D.C. 
December 22, 1960 
The above-entitled matter came on for further hearing on motion 
to suppress and return evidence, before the HONORABLE ALEXANDER 
HOLTZOFF, Judge, United States District Court for the District of 
Columbia, at 10:10 a.m. 
APPEARANCES: 
On behalf of the Government: 


FREDERICK G. SMITHSON, 
Assistant United States Attorney- 


On behalf of the Defendants: 


STANLEY M. DIETZ, ESQ. 
Washington, D.C. 


* sd * * * 

MR. DIETZ: Now, if it pleases Your Honor, the Defendant 
Heinecke resides at 150 Clearstream Road in the Township of Jackson, 
County of Ocean, State and District of New Jersey. 

Now, the Edward J. Fay, United States Postal Inspector, some 
time, approximately the 6th of December, 1960 — 

THE COURT: I think it would be easier for the Court to follow you 
if you state the grounds of your motion. 

MR. DIETZ: Excuse me, I thought I had. Your Honor, the grounds 
of the motion are that the affidavit upon which this first search warrant 


was based was without probable cause. 

Now, I might explain this to Your Honor: There was one search 
made by the Postal Inspector and United States Marshal, pursuant to this 
first search warrant. Thereafter, after seizing some things, the United 


States Marshal and Postal Inspector went back to the U. S. Commis- 
sioner and obtained a second search warrant based upon what they saw 
when they were first in the place. . 

Now, Your Honor, Mr. Smithson has the affidavits which I would 
like to submit to Your Honor. 
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MR. SMITHSON: These, Your Honor, are certified to be true 

copies by the United States Commissioner in New Jersey. 
(Documents in question were submitted to the Court. ) 

MR. DIETZ: Now, my argument, Your Honor, would be to the 
effect that if the first search warrant did not have probable cause, then 
they were not lawful upon the defendant's premises and therefore the 
second search warrant could not be upheld. 

THE COURT: Well, now, what was the date of the aS 
warrant ? | 

MR. DIETZ: They were both executed the same day, Your Honor. 

THE COURT: I see. 

MR. DIETZ: They were executed the 7th of December, 1960. 

THE COURT: Iam not inquiring when they were executed. Iam 
inquiring what is the date of the warrant in order to distinguish the 
two warrants. 

MR. DIETZ: The 6th day of December is the date of the first 
warrant; the 7th is the date — the %th of December is the date on the 
second warrant. 

THE COURT: Now, there isa search warrant in the file dated 
November 10, 1960, that relates toa premises in Washington. 

MR. DIETZ: That is for Womack, Your Honor. 

THE COURT: Yes. 
MR. DIETZ: I thought possibly the United States Attorney had 


also available copies of the warrant. If not, Your Honor, may I hand 


to Your Honor — 

THE COURT: Yes. 

MR. DIETZ: — the copies that were left with the defendant ? I 
believe, Your Honor, they were issued in the District of New Jersey 
and I don't imagine they will be in the file here. 

THE COURT: Unless the original papers are available to me, I 
cannot vacate a search warrant. 

MR. SMITHSON: Your Honor, may I possibly — I can clarity 
this a bit for the Court. 
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THE COURT: Yes. 

MR. SMITHSON: Might I have the documents I submitted just a 
moment ago, Your Honor? I think what counsel possibly is confused 
about is in the fact the District of Columbia, when we submit affidavits 
for search warrants, we usually attach them to the affidavit form. The 


affidavit in this case, as issued by the U. S. Commissioner in New 
Jersey, is over the signature and affidavit of Edward J. Fay, the Postal 
Inspector's acknowledgement is contained in the last paragraph. I 
would like to read it for the record so that it might be understandable. 
The facts tending to establish the foregoing grounds for 

issuance of a’ search warrant are as follows: I made purchases 

through the mail of advertising matter in obscene photographs 

from one A. Heinecke who, to my personal knowledge, resides 

at 150 Clearstream Road, Jackson, New Jersey." 

THE COURT: Is that the affidavit for the first search warrant? 

MR. SMITHSON: Yes, Your Honor. 

MR. DIETZ: Yes. 

THE COURT: Let me see it. 

MR. DIETZ:! Your Honor, here are the copies of the warrants 
left with the defendant. 

THE COURT: Well, do you claim there is any discrepancy be- 
tween the copies left with the defendant and the originals? 

MR. DIETZ: No, Your Honor. 

THE COURT: Then I will proceed on the basis of the originals. 

MR. DIETZ: I am now confused as to the difference between the 
search warrant and the affidavit in support of the search warrant. You 
have before you the affidavits in support of the search warrants. 

THE COURT: Yes. Where is the search warrant? 

MR. DIETZ: The only thing available are the two copies. 

THE COURT: Just 2 moment. I am inquiring of the Government, 
now. Where is the original search warrant? 

MR. SMITHSON: Your Honor, I have here a photostatic copy of 
the search warrants certified to be a true and correct copy. 
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MR. DIETZ: This is agreeable with us. 

THE COURT: Iam not going to hear a motion to vacate a court 
order that I do not have before me. 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Well, now, there are two affidavits here, one dated 
December 6th and one dated December 7th. There are two search war- 
rants, one dated December 6th and the other December 7th. I take it, 

then, that the affidavit dated December 6th was the basis for the 
search warrant issued on that date ? 

MR. DIETZ: Yes, Your Honor. 

THE COURT: Now, you claim that affidavit is not sufficient to 
show probable cause ? 

MR. DIETZ: Yes. 

THE COURT: Very well. I will hear you on that. 

MR. DIETZ: Your Honor, I have just seen those affidavits this 
morning, for the first time. . 

THE COURT: Do you want to see it? Do you say you ave not 
seen it? 

MR. DIETZ: I say, I have just seen this this morning. 

THE COURT: Well, you may look over it again if you wish. 

MR, DIETZ: Thank you. I would appreciate that very much, 
Your Honor. 

(Brief pause.) 

MR. DIETZ: Now, Your Honor, the first statement going towards 
probable cause — 

THE COURT: No, after you have read it, pass it back io the Court. 

MR. DIETZ: All right. 

(Brief pause.) 

MR. DIETZ: I have read and refreshed my recollection. 

THE COURT: Very well. Now, then, I will hear you. 

MR. DIETZ: If it please Your Honor, the first statement of the 
Postal Inspector, going towards probable cause, is that he purchased 
through the mail, not from Mr. Heinecke's house, but through the mail, 
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certain matter which he deems to be obscene. Now, there is no state- 
ment as to when this purchase was made. It could have been made five 
years ago. It could have been made four years ago. It could have been 
made December 5th. We don't know that. 

THE COURT: Except that — yes, the statement in the affidavit is: 

“Aforesaid booklet was mailed at Lakewood, New Jersey, 

September 29, 1960." 

MR. DIETZ: Your Honor, I believe the affidavit said he purchased 
advertising, am I correct in that? He purchased through the mails 
advertising. 

THE COURT: "I made purchases through the mail of advertising 

matter and obscene photographs from one A. Heinecke who, to 

my personal knowledge, resides at 150 Clearstream Road, Jack- 

son, New Jersey. I know the Editor and Publisher of "Basic 

Approach to Drawing the Nude" to be A. Heinecke. The afore- 

said booklet was mailed at Lakewood, New Jersey, September 29, 

1960, to one Wilbur C. Dowden, Box 118, Milford, Virginia, and 

the envelope containing the booklet contained the return address 

of A. Heinecke.” 

Now, this could have been drawn in better literary form but, after 
all, every postal inspector is not supposed to be a professor of English 
or a literary man. 

MR. DIETZ: If it please Your Honor, you will notice it says he 
purchased advertising and photographs, not the booklet, not photographs. 

THE COURT: Well, I think he mentions — it does not make any 
difference what he purchased, really, because the important allegation 
in the affidavit is that a booklet entitled "Basic Approach to Drawing the 
Nude," was mailed at Lakewood, New Jersey, September 29, 1960, to 
one William C. Dowden, and the envelope containing the booklet contained 
a return address of A. Heinecke. 

MR. DIETZ: It contained the return address of A. Heinecke. That 
return address is Post Office Box 595. 

THE COURT: I do not know what it is. Iam bound by what the 
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affidavit says and the affidavit does not give the return address. 

MR. DIETZ: Would Your Honor take testimony on that point ? 

THE COURT: No, no. All I have to determine is whether this affi- 
davit on its face is sufficient. That was held by me recently on the basis 
of Court of Appeals in the Kenny case. 

MR. DIETZ: I happened to be present in Your Honor's courtroom 
when that matter was argued. May I make this argument to Your Honor, 
based upon this affidavit as it appears before Your Honor, there is no 
showing that this postal inspector knew or had any indication to know 
that the material was held at Heinecke's home in Lakewood, New Jersey 
where they made this search. 

All he says is that he has personal knowledge that Heinecke lives 
at that address. He does not say that he has personal knowledge that 
Heinecke had kept any materials at that address or anything to that 
effect. And, further, again, it might be repetitious, but we feel that 
since we know — of course, it doesn't appear on the search warrant, it- 
self, but we know the return address and any return address on any 
envelope that the Government will introduce in this case, was the return 
address of the Post Office box. 

THE COURT: I cannot consider that. I have to consider the 
sufficiency of the affidavit. Is there anything else on that point ? 

MR. DIETZ: No, Your Honor. 3 

THE COURT: Well, the Court is not unmindful of the ee 

that an affidavit on the basis of which a search warrant or a war- 
rant of arrest is issued must show probable cause. 

On the other hand, probable cause does not require sufficient evi- 


dence to justify a conviction. It must consist of such facts as would lead 
a reasonable and prudent man to believe that contraband material or 
articles of the type described in the affidavit are to be found in the 


premises. 
On this ground, the Court finds the affidavit sufficient and there- 
fore the first search warrant to have been legally issued. Now, is there 


anything else? 
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MR. DIETZ: May I just state, to be sure my position is totally 
clear — 

THE COURT: No, no. I have ruled. 

MR. DIETZ: Iam not arguing against your ruling. You have ruled 
that the first search warrant was legal. 

THE COURT: Precisely. 

MR. DIETZ: This obviates any argument that I would make regard- 
ing the second search warrant. 

THE COURT: That is correct. 

MR. DIETZ: I want my position to be clearly stated to Your Honor, 
had you ruled it to be unlawful — 

THE COURT: I understand. 

MR. DIETZ: — then the second one would be — 

12 THE COURT: You stated your position before. It is not necessary 

to repeat. 


= x a * 


EXCERPTS FROM TRIAL TRANSCRIPT 
! Washington, D. C. 


January 10, 1961 
The above-captioned cause came on for trial before the HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court for 
the District of Colurabia, and a jury. 
APPEARANCES: 
On behalf of the Government: 


FREDERICK SMITHSON, ESQ. 
Assistant United States Attorney 


On behalf of the Defendants: 


STANLEY M. DIETZ, ESQ. 
Washington, D.C. 


* * * * * 


4 THE COURT: Very well. I will be very glad to hear argument 
at this time, if you are ready, Mr. Dietz. 
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MOTION IN BEHALF OF DEFENDANTS 

MR. DIETZ: If it please your Honor, the motion is based upon the 
theory that the Code provision, Title 22, Section 2001 of the District of 
Columbia Code, does not provide that this crime, to have been committed, 
must have been done knowingly. 

The only case interpreting this section of the Code is reported at 
50 App. D. C., page 15, 267 F. 317. 

THE COURT: Give me the citation again, please. 

MR. DIETZ: 50 App. D. C., page 15. 

I can explain that case to your Honor. The name of it is Moens vs. 
United States, and what that case held simply was that a charge could not 
be made under this section of the Code unless the indictment stated that 
the charge was done knowingly. That was the holding of that case. 

The indictment in this case does charge the defendants with know- 
ingly having this particular material. : 

Counsel relies upon — As I said, the indictment does charge the 


defendants in this case with knowingly possessing obscene material. 
Counsel relies upon the case of Smith vs. California, which is the case 
in the Supreme Court of the United States, as the basis of our motion, 
and notes to the Court the very comparable wording of the statute in our 
case as compared with the statute in the California case. 


That is our motion, your Honor. 

THE COURT: I will hear the other side. 

MR. SMITHSON: I would like to say this, your Honor, that the 
statute involved in Smith against the State of California, from the defend 
ants' own motion, makes the crime unlawful possession of obscenity in 
certain places, that is, one of which is a book shop; and the very case of 
Moens which counsel has cited, adds that the Government must include 

in its indictment or in its charge, under Section 2001 of Title 22, 
D. C. Code, that it was done knowingly. 

This motion relies or goes to only counts 34 and 35. By the very 
wording of the indictment we have complied with the statute and with the 
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added, shall we say, implementation put into it by the decision in 50 U.S. 
App. D.C., the Moens decision, that is, that we assert that during this 
period of time, in the District of Columbia, the defendant Womack know- 
ingly had in his possession, with the intent to sell, give away, exhibit to 
another, obscene, lewd, indecent books. 

Now, there is a statute which is not at all comparable to the Cali- 
fornia statute. This statute, if anything, is comparable to that which is 
contained in Section 1461 of Title 18, U. S. Code, under which the other 
charges are placed, because it is a possession with intent to sell. Now, 
the other statute, Section 1461, contemplates that it would go through the 
mail or in interstate commerce. In this particular case, I would invite 
your Honor's attention to Count 35, which particularly is on all fours with 
Section 1461, of the indictment, that is, under which the first 32 counts 
are charged. 

THE COURT: The first count is a conspiracy count. 

MR. SMITHSON: That is correct. 

THE COURT: Then a certain number of counts relate to the use of 
the mails. Now which counts are those? 

MR. SMITHSON: Those are the ones charging, your Honor, viola- 
tions under Section 1461. 

THE COURT: But I mean what numbers? They start at Count 2 
and how far — 

MR. SMITHSON: 2 and run to 33, your Honor. 

THE COURT: Then 34 and 35 are based on the District of Colum- 
bia statute ? 

MR. SMITHSON: That is correct, your Honor. 

Your Honor will, Iam sure, recall, because we argued this rather 
lengthily before your Honor, the motion to suppress the evidence. The 
search warrant was issued under a violation of 2001 of Title 22, D. C. 
Code, by the affidavits of, I believe it was a Mr. Schmidt, it was either 
a Mr. Schmidt or a Mr. Troxler, witnesses for the Government, who had 
been hired by the defendant Womack and his associates to engage in the 
insertion of these circulars into these envelopes and the putting of the 
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address on by tape and the actual placing of the stamps on these matters. 
Now, Count 34 and Count 35 are the only counts which relate to the 
District of Columbia provision. They, one, require, by the very wording 
of the language, knowledge that the statute, 22 D. C. Code, 2001, as im- 
plemented by the Moens decision, requires the Government to prove an 


alleged knowledge, is conceded. It will be done or an appropriate 


motion at the close of the Government's case would lie, your Honor. 

THE COURT: The point that Mr. Dietz makes is that the statute 
does not require knowledge and that, therefore, the statute is unconsti- 
tutional. Now what is your reply to that? 

MR. SMITHSON: My reply to that, your Honor, is that it must be 
shown that it was not inadvertent. I believe there is implicit a general 
knowledge when you consider the language of the statute, where it re- 
quires the Government to show not only the possession, as is required in 
the Smith case, but that it is with an intent to sell obscenity; therefore, 
a knowing act. It is an implicit knowledge to be found from the statute. 
That is the rationale, I believe, for the Moens decision. 

THE COURT: Very well. 

MR. SMITHSON: Thank you. 

MR. DIETZ: I have nothing further, your Honor. 

THE COURT: Mr. Dietz, I take it that your motion is directed 
only to the last two counts of the indictment, is it not? 

MR. DIETZ: Yes, your Honor. 

THE COURT: Even though the motion is not so limited. 

MR. DIETZ: Yes. It would be directed to Count 1 because they 
are charged with conspiracy to violate this particular section of the D. C. 
Code. I should say it would be directed to that part of Count 1 that 
charges these two gentlemen with conspiracy to violate that section of 
the District of Columbia Code and to counts 34 and 35 of the indictment. 

THE COURT: The first count charges a conspiracy to violste both 
the statute relating to sending obscene literature through the mail as 
well as the local siatute. 


MR. DIETZ: That is why I say that part of it that refers to the 
local statute. 

THE COURT: 'I do not think the Court can dismiss a part of a 
count. So long there is a conspiracy to violate a statute that is mani- 
festly constitutional, the Court cannot dismiss that count, even if it also 
alleges another object of the conspiracy, namely, to violate another 
statute which it is claimed is unconstitutional. 

There is a single conspiracy alleged. A single conspiracy may 
have more than one object, and frequently has. Actually, your motion 
really relates to Counts 34 and 35. 

MR. DIETZ: Yes, principally. 

THE COURT: The defendants move to dismiss the indictment on 
the ground that Section 2001 of Title 22 of the District of Columbia Code, 
on which it is said the indictment is predicated, is unconstitutional. 

Actually, out of the 35 counts contained in the indictment only 
counts 34 and 35 are based on this statute. Consequently, the motion 
was orally limited by defendants’ counsel to those counts. 

The statute involved provides that whoever sells or offers to sell 
or give away in the District, or has in his possession with intent to sell 
or give away, or to exhibit to another, any obscene, lewd, or indecent 
book, et cetera, or advertises the same for sale, et cetera, shall be 
punished by a fine of between $1,500 and $5,000 or imprisonment for 
not more than one year. 

It is urged that the statute is unconstitutional in that it does not 
require that the defendant have knowledge of the contents of the publi- 
cation. 

In support of this contention the defendant relies on the decision 
of the Supreme Court in Smith vs. California, 361 U. S. 147. That case 
involved a state statute, or, rather, a city ordinance, imposing a 
criminal penalty for the possession of an obscene book or other litera- 
ture. It was construed by the state courts as making the proprietor of 

a book store absolutely liable criminally for the mere possession 
of such 2 book, even if the book seller hac no knowledge as to the 


29 


contents of the book. The Supreme Court held the ordinance unconstitu- 
tional because of the absolute liability imposed on a book seller even if 
he is not aware of the contents of a book that he is selling. : 

The question then is whether the District of Columbia statute should 
be properly construed as imposing a liability on a person possessing the 
prohibited type of material irrespective of whether he has knowledge of 
its contents. 

The Court does not so construe the statute. The statute relates to 
anyone who sells or offers to sell or give away or has in his possession 
with intent to sell or give away or to exhibit to another any obscene 
literature. The use of the word "intent" necessarily implies that the 
accused must be aware or must have knowledge of the contents of the 
book or other piece of literature that he has in his possession. It is 
reasonable to reach the conclusion that there can be no intent to sell or 
give away any obscene material unless the person doing so has knowledge 
of its contents. 

It is true that this section defines two different offenses. One is 
the sale or offer to sell obscene literature, the second is possession with 
intent to sell. To be sure, the phrase "with intent to sell" relates gram- 

matically solely to the second offense defined in the statute. The 
Court is inclined to the view, however, that it would also relate back to 
the first offense therein defined. This is a matter, however, that need 
not be decided here because it does not arise in this instance. 

Count 34 accuses the defendant only of the second offense defined 
in the statute, namely, having in his possession, with intent to sell, et 
cetera, obscene books, et cetera. The Court is of the opinion that the 
word "intent", which is a necessary element of the offense defined in the 


statute, implies as a necessary element knowledge of the contents of the 


material. 

Now, there is still a third offense defined in the statute, and that 
is advertising obscene literature for sale, or writing or printing any 
letter, circular, et cetera, stating by what means any such articles may 
be obtained. Count $5 is based on this clause of the statute. 
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The Court also reaches the conclusion that the statute, by neces- 
sary implication, includes knowledge of the contents of the material as 
a necessary element of the offense because it is inconceivable how a 
person can give information where obscene literature may be obtained 
without knowing that what he is advertising is obscene. 

13 In the light of these considerations the Court will deny the motion 
to dismiss. 
* 3 * * 
27 January 12, 1961 
es * * * 
109 WALTER B. BYERS 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
oe * * * * 
110 Q. Mr. Byers, do you know an Alfred J. Heinecke? A. Not per- 
sonaily, no. 

Q. Have you ever written to him, sir, and purchased anything or 
expressed any interest in anything that he might have sent you through 
the mail? A. I have purchased some photos from his company. 

THE COURT: What was your answer ? 

THE WITNESS: I purchased some photos from his company 
through the mail. 

BY MR. SMITHSON: 
* * * * * 

Q. I show you Government Exhibit 2-A, which is the envelope, 
through 2-D. I will ask you to look at those, sir, and say what they are. 
A. This is information and catalog sent from Alfred J. Heinecke to me 

111 through the mail. 

Q. Sent from where, sir? A. Sent from Lakewood, New Jersey. 

Q. That is the return address? A. That's right. 

Q. What is the postal stamp, sir? A. The postal stamp is 


Washington, D.C. 


31 


THE COURT: What is the number of the exhibit? 

MR. SMITHSON: This exhibit, your Honor, is 2-A through 2-D. 

MR. DIETZ: May i see that? 

MR. SMITHSON: Surely. 

(The exhibit was handed to Mr. Dietz.) 

MR. SMITHSON: Your Honor, the Government offers 2-A through 
2-D. 

MR. DIETZ: Your Honor, I would make an objection to this ex- 
hibit unless we can ascertain from this witness that he received all of 
this material at the same time in this envelope. 

THE COURT: I do not think that simultaneous receipt is neces- 
sary to justify the admission of the evidence. My understanding is that 
he testified that he received all of this. 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: Whether it was received simultaneously or at 
different times would be immaterial. 

MR. DIETZ: May I approach the bench and explain my ground? 

THE COURT: Yes. 

(AT THE BENCH:) 
MR. DIETZ: Your Honor, all the charges and the alleged con- 


spiracy supposedly started August 15 of last year. It is my understand- 
ing that this material, this on the top, which would be 2-B, and this, 
which I guess is 2-C, that that material was sent out years ago and not 


in August or September or since August. 

THE COURT: Let me see. This evidence is offered in support of 
counts 2 and 3 of the indictment. : 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: And it is alleged that this material was sent through 
the mails on or about August 17, 1960. I do think, Mr. Smithson, that 
in the light of the objection you should establish the approximate date 
when it was received, because while the averment of the date in the in- 
dictment is not material — of course, that is hornbook law — and you 
can establish any date within the statute of limitations, but you must 
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show that it was received within the period of the statute of limitations. 

MR. SMITHSON: I will be glad to, your Honor, but as your 
Honor will understand the Government's position, it is obvious from 
the instrument itself, where it is dated August 17- 

THE COURT: Well — y 

MR. DIETZ: Your Honor, I don't claim that this envelope wasn't 
sent August 17 — 

MR. SMITHSON: Mr. Dietz, you are anticipating. Will you wait 
just a second? I will clarify. 

THE COURT: I think you might ask the witness, if you want to, 
whether all this material was received by him in this envelope. Of 
course, I did not notice until you mentioned the matter, Mr. Smithson, 
that the envelope is postmarked August 17, 1960. That is sufficient. 

MR. DIETZ: I realize this, your Honor. It is my contention that 
the 2-B and 2-C were not in this envelope in August. 

THE COURT: Of course, that does not bear on its admissibility. 
If the witness says that they were, that is enough to make it admissible. 
You have a right to contradict him later. 

MR. DIETZ: If he says so. He hasn't said so. 

MR. SMITHSON: Your Honor, may I show the Court and counsel 

that it was initialed by him. 

THE COURT: You have a perfect right to ask him, if you wish, 
whether all that material was in the same envelope. 

MR. SMITHSON: I will, your Honor. 

(IN OPEN COURT:) 
BY MR. SMITHSON: 

Q. Directing your attention, Mr. Byers, to approximately the 
24th of August of this year, I will ask you, sir, if you were in the mili- 
tary service at that time? A. Iwas. 

Q. And were you, sir, contacted by any postal inspectors at that 
time? A. Yes, sir. 

Q. And were you, sir, queried or examined or questioned with 
regard to the Exhibits 2-A through 2-D? A. Yes, sir. 
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Q. And I will ask you, sir, if at that time you turned that over to 
the postal inspector, what you received? A. I did. | 

Q. And did you initial, sir, the material which came in that en- 
velope, 2-A? A. That is correct. 

Q. And I will show you, sir, the exhibits, beginning with Exhibit 
2-A, which is the envelope, and I ask you is that your initials thereon, 

sir? A. Those are my initials. 

Q. W.B.B., Walter B. Byers? A. That is correct. 

Q. And the date, sir? A. The 24th of August, 1960. 

Q. Now, sir, specifically with regard to the exhibit known as 2-B, 
which is this news note, as it is referred to, I will ask you, sir, at the 
same time that you received this envelope, whether or not in fact 2-B 
was included and you so noted your initials and the date ? ! 

THE COURT: Just ask one question. Was it in the envelope ? 

BY MR. SMITHSON: | 

Q. Was it in the envelope? A. To the best of my knowledge, yes. 

Q. And did you so acknowledge it by your initials and date, sir? 
A. I did. : 

Q. Does that likewise apply, sir, to the exhibit known as 2-C? 
A. 2-C was also included in the envelope. 

Q. And 2-D? A. 2-D 1am not certain of. 

Q. What is your best recollection? A. My best recollection is 
that it was not included in the same envelope. 


Q. That it was not in the same envelope. Was it received, sir, 


from the same person, if you recall? A. It came in the same type 
envelope. 

MR. SMITHSON: The Government offers 2-A through 2-D, your 
Honor. 

MR. DIETZ: May I have an objection, your Honor ? 

THE COURT: Will you come forward to the bar? 

MR. DIETZ: May I have an objection, your Honor, and request 
your Honor to withhold ruling on the admission in evidence of this ex- 
hibit until after I have opportunity to cross- examine this man? 


34 


THE COURT: Let me see the exhibit. 
(The exhibit was handed to the Court.) 

THE COURT: I think 2-B and 2-C are admissible at this time. 
In view of the objection raised, I think 2-D is not. 

MR. SMITHSON: I think, your Honor, that 2-D is admissible since 
it was testified by the witness it came in the same type of envelope, and 
I would refer — 

THE COURT: But there is no proof as to when. 

MR. SMITHSON: No, sir, not as to when, but during the period of 
time of this conspiracy I think it is admissible. 

THE COURT: There is no proof as to even the approximate period 
as to 2-D. I will let you supplement your examination, if you wish. 

MR. SMITHSON: Thank you, your Honor. May I have the exhibit 
to show the witness? 

THE COURT: Yes. 

BY MR. SMITHSON: 

Q. Iwill ask you sir, to examine this Exhibit 2-D. Let me ask 
you this, sir. Did you receive that particular material while you were 
at the Pope Air Force Base, that particular exhibit, 2-D? A. Yes, sir. 

Q. Can you tell me, sir, can you tell us, was that between the 
period of August 15, 1960 to November 10th, of 1960? A. Iwould say 
that it was before August 15, 1960. 

MR. SMITHSON: That is all I have of the witness, your Honor. 

THE COURT: During what period were you at the Base ? 

THE WITNESS: I was on the Base from September of 1958 
through November, 1960. 

MR. SMITHSON: I still offer it, your Honor, in view of the — 

THE COURT: Yes, I think all of those exhibits are now admissible. 

They may be admitted. 


(Government's Exhibits 2-A through 
2-D for identification were received 
in evidence.) 


* * * 


BY MR. SMITHSON: 

Q. Tell me, sir, did you at any time purchase anything from Alfred 
Heinecke pursuant to such a circular as is contained in those exhibits you 
just saw? A. Yes, I purchased some sets of photos from him. 

Q. I show you, sir, Government Exhibit 3-A, which is in the envelope, 
through -G, including the contents of -G. 

THE COURT: What is the number again, please? 

MR. SMITHSON: 3-A through 3-G, including its contents. 

BY MR. SMITHSON: <i 

Q. I show you, sir, Government Exhibit 3-A, which is the envelope, 
and the other particular material. What is that, sir? A. The first part 
of this is some additional correspondence he sent to me and including a 
list of the sets of photos of particular models. 

Q. And did it also include, sir, the photographs which are contained 
in the envelopes? Are those what you purchased that were included in 
that envelope? A. Yes. 

Q. And those were purchased from the defendant Heinecke, is that 
the return addressee? A. That is correct. 

MR. SMITHSON: Your Honor, the Government offers the Exhibits 
3-A through 3-G. : : 

MR. DIETZ: Your Honor, I would like to object to these. I believe 
this goes to the overt act charged in the conspiracy, if Mr. Smithson 
cares to correct me. 

MR. SMITHSON: It does not, sir. 

THE COURT: I think this goes to count 3 of the indictment. 

MR. SMITHSON: It actually goes, your Honor, to show the nature 
of the material and it's proof — 

THE COURT: It goes to count 3 of the indictment, does it not? 

MR. SMITHSON: The exhibits that are being shown to the jury do, 
your Honor. | 

THE COURT: The exhibits shown to the jury go to count 2, do 


they not, and this that you are now offering go to count 3? 
MR. SMITHSON: No, sir, that exhibit goes to counts 2 and 3 and 
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this, your Honor, goes to prove, the Government alleges, the obscene 
nature — 

THE COURT: Just a moment. Doesn't this go to count 3? 

MR. SMITHSON: No, sir. 

THE COURT: I suggest counsel come to the bench. 

(AT THE BENCH:) 

MR. DIETZ: Your Honor, the date on this letter I think is May of 
1960. 

THE COURT: Yes, it is. 

MR. DIETZ: Months before the conspiracy. 

THE COURT: That date is, of course, within the statute of limita- 
tions. But I thought — 

MR. DIETZ: May I state this, your Honor: I understood from Mr. 
Smithson's opening statement that — 

THE COURT: You are objecting to this 

MR. DIETZ: Yes. ; 

THE COURT: State the ground of your objection. 

MR. DIETZ: That this does not go to any charge that is in this 
indictment and it pre-dates any charge in this indictment. 

THE COURT: Doesn't it go to count 3? 

MR. SMITHSON: It is count 3, too, your Honor, but it also is ad- 
missible to prove, to show, your Honor, that these other mailings — 

THE COURT: Mr. Smithson, I always take the simple way. It is 
admissible in support of count 3 because that is the matter that is sup- 
posed tc have been sent to Byers by Heinecke. 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: Very well, then, it is admissible. 

MR. DIETZ: Your Honor, may I state clearly my objection for the 
record? Right from the beginning, from Mr. Smithson's opening 
statement — 

THE COURT: What is your objection? 

MR. DIETZ: That this material does not go to any count in this 
indictment. 
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THE COURT: Why doesn't it go to count 3? 

MR. DIETZ: Because count 3 is material that is now in ‘the hands 
of the jury. 

THE COURT: No, that is count 2. Of course, there may y be more 
than one exhibit going to the same count, but count 2 charges the dis- 
tribution or the sending of material indicating where obscene literature 
can be obtained. Those were those catalogs or circulars. Count 3 
charges the mailing of obscene matter. So, I think this is admissible 
under count 3. 

MR. DIETZ: May I make this point to your Honor at this time ? 

THE COURT: Yes. 

MR. DIETZ: Count 2 is the advertisement that this man is sup- 
posed to have received in September. Now, if that goes to what he has 
received as count 3, the material, then how could he have received this 


in the mail in May when the advertisement was not mailed out until 


September ? 

THE COURT: There is no allegation in count 3 that the  iiabatiad 
therein alleged was sent in response to an answer to an advertisement 
in count 2. It may have been an independent mailing. 

MR. DIETZ: Your Honor, may I state this just to make dams point 
clear? 

THE COURT: No — 

MR. DIETZ: I am not arguing; you have ruled. 

THE COURT: Iam admitting it. 

MR. DIETZ: I realize that. 

THE COURT: I have heard your objection. Now, then, you said 
there is another issue to which this is admissible. What is the other 
issue ? ! 

MR. SMITHSON: That it goes, your Honor, to the question under 
the conspiracy and to show what it was would be sent through the mail 

in response to these advertisements. That was the only other 


thing. 


THE COURT: Your statement is a bit on the nebulous side. Does 
it tend to prove the conspiracy itself or one of the overt acts? 

MR. SMITHSON: The conspiracy itself. I didn't make that very 
clear. 

MR. DIETZ: It’s not listed as an overt act. 

THE COURT: It is not listed as an overt act, no. Well, if it is ad- 
missible for any purpose, it is admissible — You see, no conspiracy has 
yet been established. 

MR. SMITHSON: Except, your Honor, insofar as the factual circum- 
stances. 

THE COURT: No, a conspiracy must show ccncert of action between 
two or more people. 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: And before you can show things done in carrying out 
the conspiracy you have to have a prima facie case of the existence of a 
conspiracy. 

MR. SMITHSON: I have other evidence to show conspiracy. 

THE COURT: I am admitting it at this time under count 3 of the 
indictment. If you also want it to be considered evidence in connection 
with the conspiracy count, I suggest to you that after you have made prima 

124 facie proof of the existence of the conspiracy you ask that this be 
admitted also on the conspiracy count. At this time I think it will be pre- 
mature to do so. 

MR. SMITHSON: We will limit it to the proffer for the substantive 
count. 

THE COURT: Yes, count 3. 

* * * * * 

MR. DIETZ: May I say one thing? I have this on my chest, I don't 
think I would be able to sleep toni ght if I didn't get it off. It was my under- 
standing right from the beginning that the Government's prosecution on all 
of these substantive counts — and you will notice, your Honor, that each 
one of the exhibits is admitted in evidence going to two different counts, 

the first one being that it shows advertisements and the second one 
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that the advertisements are themselves obscene. That was my understand- 
ing right from the beginning from Mr. Smithson's opening statement. 

THE COURT: This goes to count 3. : 

MR. DIETZ: I don't believe that the grand jury ever had these sets 
of photographs before them in consideration of count 3 of this indictment. 

THE COURT: I do not know what the grand jury had and I do not 
want to know. 

MR. DIETZ: I don't know either. I said I believe. 

THE COURT: I am admitting this. 

MR. DIETZ: Of course, it's over my objection. 

(IN OPEN COURT:) 


(Government's Exhibits Nos. 3-A 
through 3-G for identification were 
received in evidence.) 


THE COURT: You may pass these to the jury, if you wish. 
MR. SMITHSON: Ido, your Honor. 
(Exhibits 3-A through 3-G were passed to the jury.) 


MR. DIETZ: Your Honor, may I add to what I stated at the bench, 
that surprise is evidenced to the defendant in the admission of this 
particular — : 

126 THE COURT: I do not see any surprise. It comes within 
charge of the indictment. 
* * * * 
CROSS-EXAMINA TION 
BY MR. DIETZ: 
* * * * * 

Q. And, Mr. Byers, aside from purchasing photographs from Mr. 
Heinecke — by the way, were those photographs from Mr. Heinecke pur- 
chased in May of 1960? A. Idon't recall the exact time. 

MR. DIETZ: Your Honor, may I have the exhibit to show the 
envelope ? 

THE COURT: The postmark on the envelope is some date in May, 
1960. There is no question about that. : 
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BY MR. DIETZ: 

Q. With that in mind, that the postmark on the envelope was for a 

date in May, 1960, I ask you if those photographs were purchased 
and received by you in May of 1960? A. AsI stated, I don't remember 
the exact date. The photographs did not come in the envelope in which 
they are now contained. 

Q. The photographs did not? A. That is correct. 

Q. Well, where did that envelope come from that they are now con- 
tained? A. There is other correspondence in that envelope from Mr. 
Heinecke, but it did not contain those photographs. 

Q. Then I ask you, sir, if the Exhibits No. 2 and 2-B and 2-C, do 
you remember which they were ? A. I think so. 

Q. They were advertisements. A. That was the first one. 

Q. Yes. Iask you if those exhibits came in that envelope of May of 
1960? A. It's possible. Iam not sure. I have received about six to 


eight different pieces of correspondence from Mr. Heinecke and it's hard 


to tell which came in what envelope. 
* * * * * 

THE COURT: Before you leave that subject, do you recall approxi- 
mately when you received those photographs ? What is the exhibit number 
of the photographs ? 

MR. SMITHSON: That is Exhibit 3-G, your Honor. 

THE COURT: 3-G, the set of photographs, do you recall approxi- 
mately when you received them ? 

THE WITNESS: It was some time around May or June of 1960. 

BY MR. DIETZ: 

Q. That you received the photographs ? A. To the best of my 
knowledge, yes, sir. 

Q. Now, showing you Exhibit 2-D and comparing it with Exhibits 
2-B and -C, I ask you, sir, is it not a fact that Exhibits 2-B and 2-C came 
to you in a separate envelope than Exhibit 2-D and not all at one time in 
the same envelope? A. You are correct. 

Q. And to refresh your recollection, sir, is it not a fact that 


Exhibits 2-B and -C came to you over a year before you received Exhibit 


2-D, which was the advertisement for Mr. Heinecke's art book, art 
instruction book? A. I have received several of these News Notes. I 
would say about three different times I received the same correspondence. 
As to whether this came over a year ago, I don't know. | 

* * * * * : 

Q. When you got the photographs which are Exhibit 3-G, I believe, 
in evidence, what did you do with them? Did you pin them up on the wall 
or put them in a closet or what? A. I locked them in my locker. 

Q. Were they gotten out of that locker by you and — Inspector 
Harry Simon? A. That's right. 

Q. Did you voluntarily take Mr. Simon to your locker and open it 
and produce these materials for him? A. Yes, I opened the locker for 
him and produced the materials for him. | 


* * * * * 
if 


January 13, 1961 
* * * 
IVALDO BUXO 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: | 
* * * * * 
Q. Your full name, Mr. Buxo? A. Ivaldo Buxo, B-u-x-o. 
THE COURT: And your first name ? 
THE WITNESS: I-v-a-l-d-o. 
EY MR. SMITHSON: 
Q. And your business or profession? A. Deputy United States 
Marshal. 
Q. Iwant you to speak slower, Mr. Buxo. Keep it loudly, as you 
are, but speak slower. Where are you a Deputy Marshal? A. For the 
District of New Jersey, Trenton, New Jersey. 
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Q. And does your territory, sir, embrace what is known as Lake- 
wood, New Jersey, or Jackson, now, New Jersey? A. It does. 

Q. And are you familiar, sir, with the premises 150 Clear Stream 

Road, Lakewood, New Jersey? A. Iam. 

Q. And I will ask you, sir, if you had occasion to execute a search 
warrant by going to those premises? A. I did. 

Q. And did you, sir, make a return on that search warrant? 
A. I did. 


* * * * * 


171 Q. Iam returning to you, sir, your record. You may use it as you 
like. I show you Government Exhibit 42. What is this document? A. It 
is a Deputy's daily log. It is a record that all Deputy Marshals keep for 
the daily activities. 

Q. I will ask you, sir, if on that you made a return of a search of 
the premises 150 Clear Stream Road, Lakewood, New Jersey? A. I did. 
Q. That involved, actually, two searches, did it not? A. Two 


searches. 
Q. And both on the same date? A. Right. 
Q. Tell me, sir, the person A. Heinecke or Alfred Heinecke — 
* % * * * 
Q. What is the date on which you made this search? A. Itis 
December 7th, 1960. 
Q. Did you meet a person by the name of Heinecke when you went 
to those premises? A. I did. 
Q. And is that person here in the courtroom? A. He is. 
Q. Where is he? A. Right over here (indicating). 
MR. SMITHSON: Will counsel stipulate to the identification of the 
defendant by the Marshal? 
MR. DIETZ: By all means. 
THE COURT: Let the record so show. 
BY MR. SMITHSON: 
Q. Iwill ask you, sir, if you made a seizure of the material that 
was found there pursuant to that search warrant? A. I did. 
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Q. Particularly, sir, I will ask you if you seized any photographs ? 
A. I did. : 

Q. Did you seize any cards, sir? A. I did. 

Q. Did you seize any books, sir? A. Yes, I did. 

Q. I show you, Marshal Buxo, Government Exhibits 16, 17, 18 and 

19 for identification. I will ask you to examine those, sir. I will 
ask you whether or not you seized such articles at the time you executed 
the search? A. I did. 

Q. Can you tell us, sir, what quantity they were in? Al There were 
7,260 books, Volumes one to four. 

Q. And is the same material or a sample of it? A. The same 
material. 

Q. And was a person by the name of Thomas Fay known to you? 
A. He was the postal inspector from Trenton, New Jersey. 

Q. Was he with you at the time? A. Right. 

MR. SMITHSON: Your Honor, may these Exhibits 16 through 19 be 
received in evidence ? 

MR. DIETZ: Your Honor, I would like to object to these exhibits. 
This is part of the motion, pretrial motion that your Honor heard and 
decided. I would like to object to them, and I understand that all further 
exhibits that would come in under the same decision of this Court on the 
pretrial motion will also have a standing objection to their receipt in 
evidence. 

THE COURT: Well, I do not know what you mean by a ‘standing 
objection. I know that that phrase is sometimes used, but I do not like to 

have the record ambiguous. So far as this objection is concerned, 
you are practically renewing the motion that you made before, the motion 
to suppress. 

MR. DIETZ: Yes, your Honor. 

THE COURT: You are making it for the record, I take it. 

MR. DIETZ: Yes. 

THE COURT: Because I have always held that a ruling on a motion 


to suppress made prior to the trial is res judicata so far as the trial is 


concerned. I think the authorities necessitate that conclusion. However, 
I think it is perfectly proper for counsel, in order to preserve their 
client's rights, to renew the motion. I will adhere to my prior ruling and 
overrule the objection. And you wish to object to the introduction of any 
other exhibits that were seized on the same occasion? 

MR. DIETZ: Yes, your Honor. 

THE COURT: Let it be understood that the same objection goes to 
all of them and the same ruling. 

MR. DIETZ: Thank you. 

MR. SMITHSON: May they now formally be received in evidence? 

THE COURT: Yes, let them be admitted. 


(Government's Exhibits 16 through 19 
for identification were received in 
evidence.) 


THE COURT: You may pass them to the jury, if you wish. 
xx * * * * 
BY MR. SMITHSON: 
Q. I show you, Mr. Buxo, Government Exhibit 20. I will ask you to 
examine it, sir, and state whether that material was seized by you 
pursuant to that search warrant? A. Yes, sir, they were. 
MR. SMITHSON: May I have those received in evidence? That is 
known as Government Exhibit 20, your Honor. 
THE COURT: It may be admitted. 


(Government Exhibit 20 for identifica- 
tion was received in evidence.) 


THE COURT: You may pass them to the jury, if you wish. I sug- 

gest you slip them in the envelope so they will not get separated. 
(Government Exhibit 20 was handed to the jury.) 
BY MR. SMITHSON: 

Q. I will ask you, sir, at the time of this seizure, whether or not 
you seized cases or quantities of envelopes bearing certain numbers on 
the bottom, containing photographs? A. I did. 

Q. I show you, sir, Government Exhibit 21, which contains certain 


envelopes and some loose photographs. I will ask you, sir, if they were 
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seized by you pursuant to that search warrant? A. They were. 
Q. Tell me, sir, how many of those envelopes were seized, do you 
know? A. 1,980 four by five photographs. 
THE COURT: How many? 
THE WITNESS: 1,980, containing six photographs each set. 
MR. SMITHSON: Your Honor, the Government will offer Exhibit 21. 
THE COURT: It may be admitted. 


(Government's Exhibit 21 for identifi- 
cation was received in evidence.) 


THE COURT: You may pass them to the jury, if you wish. 
(Government Exhibit No. 21 was handed to the jury) 
BY MR. SMITHSON: 

Q. At the time that you went to these premises and made your 
seizure, Marshal Buxo, did you seize any boxes containing loose photo- 
graphs? A. Not that I recall. 

Q. You don't recall any? A. No. 

Q. Just for the purpose of identification let me show you Govern- 
ment Exhibit 22. I show you, sir, Government Exhibit 22 and ask you 


whether or not you recall seeing that? A. They were seized. 


Q. They were? A. Yes, sir. 

MR. SMITHSON: Your Honor, the Government will offer Exhibit 22. 

THE COURT: What is it? | 

MR. SMITHSON: Your Honor, it's a sampling of — well, I would 
say shoe-box size — of the photographs which were kept by series, begin- 
ning with number one, running up by numbered series of photographs. 

THE COURT: Very well, it may be admitted. 


(Government Exhibit No. 22 for identifi- 
cation was received in evidence.) 


THE COURT: As a matter of facility of handling, it would not be 
handy to pass the box around to the jurors. Would you want to select a 
few sample photographs or how do you want to exhibit them to the jury? 

MR. SMITHSON: I would suggest, with the indulgence of the Court, 
that I take one from each of the numbers. I can do it rapidly. 

THE COURT: Very well. 


46 


MR. SMITHSON: I will insert that, your Honor, in 2 separate en- 
velope and call it a sampling of Exhibit No. 22. 

THE COURT: I take it there is no objection to that? 

MR. DIETZ: No, your Honor, but I understand the loose photographs 
that are now being circulated are the same photographs that are in the box. 
It would be just duplication. This is what my client informs me. 

179 THE COURT: Is that correct? 

MR. SMITHSON: Not to my knowledge. It could possibly be. They 
weren't in that form when we seized them. 

THE COURT: I suggest that you take the sampling and fix it up 
during the luncheon recess and, then, immediately after the luncheon 
recess, we will pass the sampling around. 

MR. SMITHSON: All right, your Honor. 

BY MR. SMITHSON: 

Q. At the time, sir, that you had this seizure or made this seizure, 
I will ask you, sir, if you received or seized any cards in the form of 
Christmas card advertisements? A. I did. 

Q. I show you, sir, Government Exhibit 23; what is it? A. They 
are approximately 640 Christmas — well, four by five Christmas cards. 

Q. And were they seized, sir, at that time? A. They were. 

MR. SMITHSON: Your Honor, the Government will offer this. 

THE COURT: Let it be admitted. 


(Government Exhibit No. 23 for identi- 
fication was received in evidence.) 


MR. SMITHSON: I think, your Honor, one would suffice for display 
to the jury of the 640. 

180 THE COURT: Are they all the same? 

MR. SMITHSON: Yes. 

THE COURT: Then it would be sufficient to pass only one. As I 
understand it, there are 640 cards that are duplicates of the one you are 
passing to the jury? 

MR. SMITHSON: Correct, your Honor. 

THE COURT: The jury will understand that. 
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(One card from Government Exhibit No. 23 was handed to the 
jury.) ! 
BY MR. SMITHSON: 

Q. Now, sir, at the time that you went in there, sir, did you, in your 
seizure of these booklets which have been admitted into evidence as Gov- 
ernment Exhibits 16, 17, 18 and 19, seize them in any boxes? A. I did. 

Q. Now, sir, I show you Government Exhibit 41 for identification, 
which is 2 shipping carton in the name of Fizeek, Two Hundred. I will 
ask you if you saw that and seized that on that raid? A. I did. 

Q. And does it contain numerous copies of one of those four ex- 
hibits? A. Right, they do. 

MR. SMITHSON: Your Honor, may this be received in evidence? 

THE COURT: Let them be admitted. 


(Government Exhibit No. 4 for identifi- 
cation was received in evidence.) 


THE COURT: Do I understand that these are copies of books, Ex- 
hibits 16 to 19, that are already being circulated to the jury? 


MR. SMITHSON: Yes, your Honor. 

THE COURT: Then we do not have to circulate the rest of these. 
They are just additional copies. 

MR. SMITHSON: Additional copies, yes. 

THE COURT: How many copies were there, do you have a record 
of that, Marshal? 

THE WITNESS: Those copies would include the previous number 
I gave. 

THE COURT: Yes, you have already given the number of 7,260. 

THE WITNESS: Right, sir. 

BY MR. SMITHSON: 

Q. Now, sir, in the cartons that were received were any of them in 
a preliminary stage preparatory to mailing? A. They were. 

MR. SMITHSON: With the permission of the Court, may I have the 
witness step down, your Honor ? 

THE COURT: Yes, indeed. 
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182 MR. SMITHSON: This is rather heavy (indicating). This is Exhibit 
40, Mr. Dietz. 
BY MR. SMITHSON: 

Q. I will ask you, sir, if the exhibit now shown to you, Government 
Exhibit 40, were found, and others seized similar to it, in this carton ad- 
dressed to Mellichampe & Sheiry, 1318 - 14th Street, Northwest, at the 
time you went into 150 Clear Stream Road, New Jersey? 

THE COURT: I am afraid I did not follow the question. 

MR. SMITHSON: I will repeat it, your Honor. 

THE COURT: No, it will be easier for the Reporter to read it. 

(The last question was read by the Reporter.) 

THE COURT: What is the number on 14th Street? 

MR. SMITHSON: 1318 - 14th Street, Northwest, your Honor, Melli- 
champe & Sheiry. 

THE COURT: You may proceed. 

THE WITNESS: They were. 

BY MR. SMITHSON: 

Q. Now, going to this Exhibit, which is Government Exhibit 42, and 
particularly the reverse side of it, sir, I notice that there were seized by 
you advertising material. Can you describe that advertising material? 
A. They were letters advertising the photographs and the material seized. 

183 MR. SMITHSON: May this be marked for identification? I guess 
it will be Exhibit 43, your Honor. This Exhibit 43 will be in parts -A, -B, 
-C, -D, -E, -F, -G, |-H, and -I. I have not asked the Clerk to so mark 
them. I think possibly that letter designation should be on it, -A through 
-I. 


(Government's Exhibits 43-A through 
43-I were marked for identification.) 


MR. SMITHSON: For the record, your Honor, Iam not sure 
whether I have, but I do want to offer into evidence Exhibits 40 and 41. 

THE COURT: I thought you did. 

MR. SMITHSON: I wasn't certain. I wanted to make sure. 

THE COURT: I am not sure whether you did or not. You can 


repeat your offer to be sure. 
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MR. SMITHSON: I do offer at this time the boxes known as Govern- 
ment Exhibits 40 and 41. 
THE COURT: Let them be admitted. 


(Government's Exhibits 40 sat 41 for 
identification were received in h evidence .) 


BY MR. SMITHSON: 

Q. Marshal, I show you Government Exhibits 43-A ‘bough -I. I 
will ask you, sir, to éxamine those and state whether those and others 
similar to each of those exhibits were seized by you on the premises ? 

A. They were. | 

MR. SMITHSON: Your Honor, the Government will offer Exhibits 
43-A through -I. | 

THE COURT: Let them be admitted. 


(Government's Exhibits 43-A through 
43-I for identification were received in 
evidence.) 


THE COURT: As it is very close to the luncheon recess, I suggest 


you pass this exhibit to the jury immediately after the luncheon recess 


instead of doing it now. 

BY MR. SMITHSON: 

Q. Going again, Marshal, to the Exhibit 42, and particularly, sir, to 
these items here, I will ask you if you seized, during the course of this 
time, any cabinets containing address cards? A. I did. 

Q. Do you recall how many cabinets ? A. There were four steel 
cabinets. | 

Q. Approximately how many cards in this mailing list, have you 
any idea? A. I don't have any idea how many cards. 

Q. During the time that you were there did you or did Postal Ih- 
spector Fay, in your presence, confer with the defendant, Alfred Heinecke, 
regarding the evaluation of this property? A. We did. 

185 Q. Is that required by you, sir, for the purpose of your return? 
A. For my report. 

Q. And what, if any, evaluation was placed on this property by the 

defendant? A. $119,166.00. 
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THE COURT: That was the valuation placed on what? 

THE WITNESS: Approximately of all the materials seized. 

MR. SMITHSON: Your Honor, at this time the Government would 
offer Exhibit 42. 

THE COURT: What is that? 

MR. SMITHSON: That is the listing made by the Deputy Marshal 
now on the stand. 

THE COURT: Let it be admitted. 

MR. DIETZ: May I have an objection to that? 

THE COURT: Will counsel come to the bench. 

(AT THE BENCE:) 
THE COURT: Let me see the exhibit. 
(The exhibit was handed to the Court) 

THE COURT: Mr. Smithson, if objection is made I shall sustain the 
objection, unless you prove, first, that it is kept in the due course of 
business, which you have not. 

186 MR. SMITHSON: I realize I haven't, your Honor. I didn't think 
counsel would raise an issue. 

MR. DIETZ: I wasn't thinking of that issue. 

THE COURT: What was it? 

MR. DIETZ: ‘It was just, Your Honor, I wanted to be sure that — 
of course, your Honor has ruled that I have a standing objection to any- 
thing seized. This!comes under, of course, under the scope of the motion. 

THE COURT: This is really a summary of his oral testimony. I do 
not really think you need it. 

MR. SMITHSON: I don't either, except it is to account for the num- 
bers and kept in the course of record — 

THE COURT: Suppose you bring out, if you wish, if you think it is 
important enough, that this is kept in due course of business, after the 
luncheon recess. Unless you want to concede that. Iam not asking you 
to concede that. 

MR. DIETZ: \I concede that, your Honor, but I wanted the record to 
be clear that I made objection to this because it comes under the scope 
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of the motion to suppress the evidence. 
THE COURT: I see. 
MR. DIETZ: It wasn't something seized, but it still comes under 
the scope of the motion to suppress. 
THE COURT: I think it does. It does come within the spirit of the 
motion and I will adhere to my ruling, so that I will admit this. 
(IN OPEN COURT) 


(Government's Exhibit No. ‘42 for identi- 
fication was received in evidence .) 


THE COURT: You may pass this to the jury immediately after the 

luncheon recess, if you wish. 
* * 
(AT THE BENCE:) 

MR. DIETZ: Possibly, your Honor, I omitted to add other grounds 
to the objection that I wanted to make to the admission of all of this seized 
material. I thought that I had, but my client informed me at lunchtime 
that I had not. But may I add to the ground that I had voiced, nunc pro tunc, 
that we object to this material, the plain nude photographs and the adver- 

tising of plain nude photographs, as all being immaterial and ire- 
relevant to the charges that are before this Court. All of this material, if 
it was to be placed in the mail or if any of it had been placed in the mail, 
was mailed from Lakewood, New Jersey, out of the jurisdiction of this 
Court. Now I have fully stated the objection. : 

THE COURT: That has bothered me a little bit, Mr. Smithson. Of 
course, it may be all material on the first count or relevant, rather, on 
the first count, but Iam troubled with the substantive offenses and I was 
going to examine the envelopes in which all that stuff was mailed. Where 
is it postmarked? 

MR. SMITHSON: Washington, D.C. 

MR. DIETZ: All the exhibits in evidence, numbers 1 through 15, 

16 — whichever were the advertising — was mailed from Washington, 
D. C., the advertising for these books that have been admitted in evidence. 

THE COURT: How about the individual mail matter contained in the 
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individual substantive counts ? 

MR. DIETZ: That was mailed from Washington, D. C. We concede 
that. 

THE COURT: It is all postmarked Washington, D.C. 

MR. DIETZ: We concede that. 

THE COURT: So the venue is properly laid. Now, so far as the 

material that was seized in Lakewood is concerned, I think that is 
admissible, first, on the conspiracy count and, second, some of that 
material, Exhibit 40, was addressed to an address on 14th Street, Wash- 
ington. So, it was ready to be sent to Washington. Is that correct? 

MR. SMITHSON: Yes, your Honor. 

MR. DIETZ: If that is a large cardboard carton that your Honor is 
referring to, that contained the books. 

THE COURT: What is Exhibit 40? 

MR. SMITHSON: Exhibit 40 is a large carton addressed to Melli- 
champe & Sheiry. 

THE COURT: Yes. 

MR. DIETZ: I will tell your Honor what that is. That is a carton of 
things that this defendant picked up from Mellichampe & Sheiry and re- 
turned to New Jersey. 

THE COURT: I do not know anything about that. All I have to pass 
on is the admissibility, and I think it is admissible. 

MR. DIETZ: May I state to your Honor the carton itself shows this 
was an old carton that had really be re-used. 

THE COURT: That goes to the effect of the testimony, but I think 
it is admissible. In any event, all of that material is admissible on the 
issue of conspiracy, so I will overrule the objection. 

190 MR. DIETZ: But I wanted to be sure that your Honor had in mind 
that I wanted to make this objection, and you grant me leave to make it 
now for then. 

THE COURT: Very well. 

MR. DIETZ: Thank you. 


* * 
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IVALDO BUXO 


* * * 


CROSS-EXAMINA TION 


BY MR. DIETZ: 
Q. Marshal Buxo, is it not correct that you went to Mr. Heinecke's 
residence on two different occasions on the same date, December 7, 1960? 


A. I did. 

Q. And what was the hour of your first appearance at his residence? 
A. May I refer to my record? , 

Q. Yes, sir. A. (Examining record) I arrived at Mr. Heinecke's 
house at 2:05 p.m. 

Q. 2:05 p.m.? A. Right. 

Q. That was your first trip there? A. First trip. 

Q. And what was the hour of your second trip to Mr. Heinecke's 
house? A. 7:50 p.m. 

Q. 7:50? A. Yes, sir. 

Q. In between the first arrival and the second arrival you made 
affidavit in support of a search warrant before the United States Commis- 
sioner in the District of New Jersey, is that correct? A. I did. 

Q. And that was the basis of the second search of Mr. Heinecke's 
residence? A. Right. 

Q. Now, prior to your first arrival at Mr. Heinecke's house at 
about 2:05 p.m. on December 7, 1960, had you ever been inside of Mr. 
Heinecke's house? A. No. 

Q. Had you ever seen any of the materials that Mr. Heinecke kept 
at his house prior to that first trip there? A. No. 

Q. So all of the personal knowledge which you received or obtained 

to support the second search warrant and the affidavit was obtained 
on your first trip to Mr. Heinecke's house at about 2:05 p.m.? A. Right. 

Q. Now, regarding this valuation of $119,166, can you tell me, sir, 
what was the exact conversation, or as close as you may recall, that you 
had with Mr. Heinecke regarding fixing this valuation? A. I do recall 
asking Mr. Heinecke the value of the volumes and the photographs, 
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photograph sets, which we agreed would be — well, perhaps — the photo 
sets we agreed was to be at $5 per set and the volumes one to four were 
valued at $15 each volume. 

Q. Now, is it not so, sir, that Mr. Heinecke told you the price of 
each volume was $15 per volume? A. Right. 

Q. And did he not also tell you that the price of the individual sets 
of photographs were $5 per set? A. Right. 

Q. And that is the way you computed the value of the contents in the 
house? A. That's right. 

Q. Actually, Mr. Heinecke never told you or Mr. Fay or anyone 
present at that raid that this was of the approximate value of a hundred 
twenty thousand or 2 hundred fifty thousand or a hundred any thousand ? 

195 A. No. 

Q. He just told you what the price of each book and each set of 

photographs were and you computed the figures? A. That's right. 
Ea * * * * 

Q. Now, can you tell us which of these materials that have been ad- 
mitted in evidence through your testimony were seized at the first raid 
and which were seized at the second raid? A. Except the index cards 
and the mailing lists, all the other material was seized on the first search. 

Q. The index cards and the mailing lists? A. They were seized on 
the second search. All other material was seized on the first search. 

Q. Is it nota fact, sir, that as a result of this first search, that you 

196 took just about everything in Mr. Heinecke's house? A. I wouldn't 
say everything . 
Q. Well, what was left besides the index cards and the files? 
A. You mean pertaining to this merchandise ? 

Q. Yes. A. Well, we took all the material that we saw. 

THE COURT: I do not understand what you mean by your question. 
Do you mean did he take the furniture ? 

MR. DIETZ: No, I don't mean the furniture. 

THE COURT: You said did you take almost everything that was in 


the house. 
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MR. DIETZ: Well, your Honor, I should have limited it to, let's 
say, photographs, books, matter of that type. 
THE WITNESS: Right. 
BY MR. DIETZ: 
Q. And at the first search you took all of the photographs, books, 
and other matter of that type? A. That I saw in the premises. 


Q. Well, you had a search warrant there and you made a thorough 
search, did you not? A. Right. 

Q. At the first time? A. Right. 

Q. And then after that complete search and seizure you obtained a 


second search warrant? A. Right. 

Q. And when you returned pursuant to the second search warrant 
you seized the mailing lists or the card files, however you wish to call 
them, index files and card files? A. Right. 

Q. Was there anything else seized on the second search? A. Not 
that I recall. 

* * 
(AT THE BENCH:) 

THE COURT: I think the record is a little obscure. I had drawn 
the inference that there was one search warrant. 

MR. DIETZ: Two. 

THE COURT: There was a motion to vacate a search warrant for 
insufficiency of affidavit, was there not? 

MR. DIETZ: For both search warrants. 

THE COURT: As to both? 

MR. SMITHSON: Yes, sir. 

THE COURT: Very well. I just wanted to make sure. 

MR. SMITHSON: No, your Honor passed on both because your 
Honor will recall we had trouble finding it and the Government brought on 
both. 

THE COURT: You brought out in the early part of your direct 
examination that he executed a search warrant. Yes, you brought out 
that he made two searches on December 7. Very well. I think you have 
clarified it. 
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MR. DIETZ: Ihave another matter that I would like to bring before 
your Honor's attention. May Iat this time inquire if Mr. Smithson has or 
intends to submit into evidence the proceeds of the second search of Mr. 
Heinecke's house? That is the mailing lists. 

MR. SMITHSON: Certain ones of them. 

MR. DIETZ: Then may I at this time renew my motion to suppress 
and return those materials that were taken on the second search. 

THE COURT: Very well. 

MR. DIETZ: This is the grounds, your Honor — 

THE COURT: I have passed on that before on your motion to 
suppress. : 

MR. DIETZ: We have enlarged upon them here, from the testimony. 
If you care; if not, I abide by your Honor's decision. 

THE COURT: Very well. 

MR. DIETZ: The grounds are that this man has testified that at the 


first search they cleaned out and took all the obscene material. There- 


fore, there was no basis for any affidavit by this man to have any probable 
cause that there was still contained in that house any obscene, lewd, 
lascivious, indecent, filthy or vile thing. 

THE COURT: Let me look at the search warrant. 

MR. DIETZ: Ihave copies. This is the second search warrant and 
this is the first search warrant (handing tq the Court). 

MR. SMITHSON: I can answer it shortly, your Honor. 

THE COURT: The reason I wanted to look at the search warrant 
is to see whether it named index cards. I.notice that the second one 
names addresses, labels and index cards, and the first one does not. 

MR. SMITHSON: That is the answer to it, your Honor, and it is 
obviously used for that business. 

THE COURT: Iam going to overrule the objection. 

MR. DIETZ: Thank you. 


* * 


THOMAS FAY 
called on behalf of the Government, and having been duly sworn, was 


examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. I will ask you whether or not you know a Deputy United States 
Marshal by the name of Buxo? A. I do, sir. 
Q. Iwill ask you, sir, did you have occasion to accompany Marshal 
Buxo to a place known as 150 Clear Stream Road, Lakewood, Ne Jersey? 
A. I did, sir. 
Q. I will ask you if at that time Marshal Buxo executed a search 
warrant or search warrants? A. He did, sir. 
Q. While you were in there, sir, I will ask you whether or not you 
observed a card file system? A. I did, sir. 
Q. Iwill ask you if you had occasion to go back with Marshal Buxo? 
A. I did, sir. 
Q. Iwill ask you if at that time the card file was seized: pursuant 
to the search warrant? A. It was, sir. 
Q. I show you, Mr. Fay, Government Exhibit 24-A, -B, -C, and -D. 
What are those, sir? A. Those are cards taken from the mailing records 
of Mr. Heinecke. 
Q. Are those the records of the card file system which you took out 
or were present when it was taken out of Mr. Heinecke's premises ? 
A. This is four pieces from that card file, yes, sir. | 
Q. And do they bear your mark or identification? A. They do. 
Q. And you removed those from the file ? A. Yes, sir. 
MR. SMITHSON: The Government offers these exhibits, your Honor, 
24-A through -D. 
THE COURT: Let them be admitted. 


(Government's Exhibits Nos. 24-A 
through 24-D for identification were 
received in evidence.) 


58 


MR. SMITHSON: For the record, once they are admitted, may I 
read them to the jury? 
THE COURT: You may read them to the jury, if you wish, but per- 
haps you would rather pass them. 
MR. SMITHSON: All right, your Honor, I will do that. 
(Government Exhibits 24-A through 24-D were handed to the 


jury-) 
* * * * * 
CROSS-EXAMINA TION 
BY MR. DIETZ: 
Q. Inspector Fay, you also use the name Roberta Flowers, do you 
205 not, sir? A. I did, I believe, use that name, yes, sir. 
* * * * * 
224 HARRY J. SIMON 
resumed the witness stand, and having been previously duly sworn, was 
examined and testified further as follows: 
* * * * * 
MR. SMITHSON: Your Honor, in that regard, I was uncertain and 
I don't believe that tne Clerk was certain whether or not I had offered, 
had formally offered it. 
225 THE COURT: You may re-offer it, then. 
MR. SMITHSON: I would like to make sure. 
THE COURT: Let it be admitted. 
MR. SMITHSON: It's the entire Exhibit 15-A through -H, your 
Honor. 
THE COURT: Very well. 
MR. SMITHSON: And since this is slightly different from the others, 
I would like to send this to the jury. 
THE COURT: Yes. 


(Government's Exhibits Nos. 15-A 
through 15-H for identification were 
received in evidence.) 


THE COURT: The exhibit was described as a book, was it not? 
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MR. SMITHSON: 15-H. 
THE COURT: Basic Procedure to Drawing the Nude ? 
MR. SMITHSON: That is the book itself, but the advertisements 
were received at the same time and form part of 15-A. 
THE COURT: You make them all part of the same series of exhibits? 
MR. SMITHSON: Yes, sir. 
THE COURT: You may pass them to the jury, if you wish. 
MR. SMITHSON: I will, your Honor. Mr. Dietz has asked to see 
them, first. 
226 THE COURT: Yes. 
(The exhibits were examined by Mr. Dietz) 
MR. DIETZ: Your Honor, may counsel approach the bench? 
THE COURT: Yes. 
(AT THE BENCH:) 
MR. DIETZ: I understand that this has been admitted into evidence. 
THE COURT: Yes. 


MR. DIETZ: I don't know whether at the time I made the objection, 
but this is postmarked Lakewood, New Jersey, this is postmarked Lake- 
wood, New Jersey (indicating). I should think those things would be out 


of the jurisdiction of this Court. 
THE COURT: No, objection overruled. This all goes to the con- 
spiracy charge. 
MR. DIETZ: Is that why it is admitted? 
MR. SMITHSON: Yes. If you will recall, Mr. Dietz, it was stated 
it was proof of conspiracy on count 1 that this was proffered. 
* * * * * 
CROSS-EXAMINATION 
BY MR. DIETZ: 


* * * x * 


Q. Inspector Simon, I show you Government's Exhibits -A through 
-D, ask you to inspect them, please. (The exhibits were examined by the 
witness) A. I have examined them. 

Q. Did you obtain those exhibits from the addressee walter Byers? 


A. Not directly. 

Q. Not directly? A. No, sir. 

Q. So Exhibit 2-B and Exhibit 2-C, you have no way of knowing, then, 
sir, whether those Exhibits 2-B and 2-C were actually enclosed in that en- 
velope 2-A at the time that it was mailed in 1960? 

MR. SMITHSON: Your Honor, I must object because obviously the 
witness did not receive it. It would be complete hearsay, any information 
he might receive. Mr. Byers testified to that. 

THE COURT: I wonder whether this is within the scope of the direct 
examination. 

MR. SMITHSON: It is not, your Honor. 

THE COURT: Was he examined in chief concerning these exhibits ? 

MR. SMITHSON: No, your Honor. 

THE COURT: Then I think the objection will be sustained. 


= * * * * * 


Monday, January 16, 1961 


* cd * * 


WILLIAM B. FORAN ; 
having returned to the stand, was examined and testified further as follows: 
DIRECT EXAMINATION (RESUMED) 
BY MR. SMITHSON: : 

Q. Lieutenant Foran, I show you, sir, this object which is Govern- 

ment Exhibit 27 for identification, and ask you, sir, to examine it, such 
246 writing as appears on it, and state what it is. A. Government Exhibit No. 

27 is again a printing plate depicting several poses of males in various 
stages and poses. This plate was seized by Private Jose Estrada from 
premises 1318 14th Street on November 10, 1960. 

MR. SMITHSON: Your Honor, the Government offers Government 
Exhibit 27. 

THE COURT: Let it be admitted. 


(The plate, heretofore marked for iden- 
tification as Government Exhibit 27, 
was admitted in evidence.) 
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THE COURT: You may exhibit it to the jury. I think if is too bulky 
to pass around. | 
MR. SMITHSON: I don't think it could be, Your Honor. 
MR. DIETZ: May I see it? 
MR. SMITHSON: Surely (handing). 
MR. DIETZ: Your Honor, may I make objection to Exhibit 27? 
THE COURT: Yes indeed. 
MR. DIETZ: Immaterial and irrelevant. 
THE COURT: Objection overruled. 
* * * 
BY MR. SMITHSON: 
Q. I show you, sir, Government Exhibit 29, and ask you what is it. 
A. Government Exhibit 29 contains several sets of pictures depicting 
males in various stages of undress. This material was seized by Private 
Jose Estrade from premises 1318 14th Street on November 10, 1960. 
MR. SMITHSON: The Government offers this exhibit, Exhibit 29. 


And with the indulgence of the Court I will take a sample so that the jury 
might see it. 


THE COURT: It may be admitted. 


(The several sets of pictures heretofore 
marked for identification as Govern- 
ment Exhibit 29 were admitted in evi- 
dence.) 


MR. DIETZ: May I make objection? — relevance, materiality. 
THE COURT: Objection overruled. 

* * * * * 
MR. SMITHSON: Your Honor, the Government offers Exhibit 30. 
THE COURT: Let it be admitted. 


(The books and scaveeies heretofore 
identified as Government Exhibit 30 
were admitted in evidence.) 


MR. DIETZ: Your Honor, may I have objection, not to the books 
that are "Basic Approach to Drawing the Nude," which is our book, but 
to the other material that has been collected and put into the same 
package ? ! 
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THE COURT: Are you objecting to Government Exhibit 30? 

MR. DIETZ: Yes, Your Honor. 

THE COURT: On what ground? 

MR. DIETZ: Materiality, relevancy. 

THE COURT: Objection overruled. 

BY MR. SMITHSON: 

Q. I show you Government Exhibit 31. What is it? A. Government 
Exhibit 31 contains sketchings of nude males, photographs of nude males, 
and other photographs, and photograph-drawings of males in various 
poses and various stages of undress. This material was seized by Private 
Johns from premises 1318 14th Street on November 10th, 1960. 

MR. SMITHSON: The Government offers Exhibit 31, Your Honor, 
consisting of the photographs included therein. 

THE COURT: It may be admitted. 


(The envelopes containing sketchings 
and photographs, heretofore marked for 
identification as Government Exhibit 31, 
were admitted in evidence.) 


MR. DIETZ: May I have the same objection? — relevancy and 
materiality. 
THE COURT: Objection overruled. 
as * * 
BY MR. SMITHSON: 
Q. I show you, sir, Government Exhibit 33. What is it (handing 
smaller cardboard box)? A. Government Exhibit 33 is a box containing 
253 a large quantity of photographs of males in the nude for the most 
part. There is one section of these photographs which depicts a male in 
various stages of undress. These photographs were seized from premises 
1318 14th Street by Private Robert D. Arscott on November the 10th, 1960. 
MR. SMITHSCN: Your Honor, the Government offers 33. 
THE COURT: It may be admitted. 


(The box of photographs, heretofore 
marked for identification as Government 
Exhibit No. 33, was admitted in evidence.) 


63 


MR. DIETZ: May I make the same objection to 33? 
THE COURT: Objection overruled. 
* * * 
BY MR. SMITHSON: 
Q. Mr. Witness, I show you Government Exhibit and ask you what 
is it? A. Government Exhibit 39 is a cardboard carton containing a 
large quantity of photographs of nude males, of negatives of nude males, 
and some large blow-ups of nude males; and some photographs of sets 
of drawings of males in various stages of undress and pose. 
MR. SMITHSON: Your Honor. The Government offers the contents 
of Government Exhibit 39. : 
THE COURT: It may be admitted. 
MR. DIETZ: May I have the same objection, Your Honor ? 
THE COURT: Objection overruled. 


* * * * * 


260 THE WITNESS: Government Exhibit 38 is a cardboard carton 


containing a large quantity of photographs of nude males, a large quantity 


of negatives of the photographs of nude males, and some sheets which 
they term, I believe, layout sheets that are used in setting up pamphlets 
and so forth. : 

MR. SMITHSON: Your Honor, may this exhibit be received? 

THE COURT: Let it be admitted. 


(The carton of photographs, negatives 
and layout sheets, heretofore marked 
for identification as Government Ex- 
hibit No. 38, was admitted in evidence.) 


MR. SMITHSON: And now, Your Honor, as part of the Exhibit 38, 
a sampling, the Government would like to show these layout drawings 
and a few photographs that were received. 

THE COURT: Very well. 

MR. DIETZ: May I have the same objection ? 


THE COURT: Objection overruled. 
* * * * 
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BY MR. SMITHSON: 

Q. Now I show you, Lieutenant, Government Exhibit 36. What is 

it? A. Government Exhibit 36 is a large quantity of photographs 
and negatives of nude males, and there are also some photographs of 
sketches of nude males. This material was seized from premises 1318 
14th Street, Northwest by Detective Sergeant Fochett on November the 
10th, 1960. 

MR. SMITHSON: The Government offers the exhibit, Your Honor. 

THE COURT: It may be admitted. 


(The photographs and negatives here- 
tofore identified as Government Ex- 
hibit No. 36 were admitted in evidence.) 


MR. SMITHSON: I believe it is purely repetitious to what has been 
shown before. 

THE COURT: Yes. 

MR. SMITHSON: I don't propose to display any more. 

THE COURT: I think that is wise. We are getting to a point where 
the evidence is becoming unnecessarily cumulative. 

MR. SMITHSON: I agree, Your Honor. 

MR. DIETZ: May I have the same objection as to materiality, 
relevancy, of these materials? 

THE COURT: Objection overruled. 

BY MR.SMITHSON: < 

Q. I show you, sir, Government Exhibit 35. What is it? 

A. Government Exhibit 35 is a cardboard carton containing a 
quantity of photographs of nude males; again a quantity of, I would iden- 
tify them as, obscene cartoon comics, depicting persons in various 
poses and positions; again, layout plats used in the business; books, en- 
titled "The Basic Approach to Drawing the Nude Male;"’ some blank 
envelopes; and some other miscellaneous magazines. This material 
was seized by Private Morda from premises 1318 14th Street, North- 
west on November the 10th, 1960. 

MR. SMITHSON: The Government offers the exhibit known as 


Government Exhibit 35, Your Honor. 
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THE COURT: It may be admitted. 


(The carton with assorted contents, 


including photographs, heretofore 
marked for identification as Govern- 
ment Exhibit No. 35, was admitted in 
evidence.) 


MR. DIETZ: Your Honor, may Ihave the same objection as to 
materiality and relevancy ? 

THE COURT: Objection overruled. 

* * * * 
CROSS-EXAMINATION 

BY MR. DIETZ: 

* * * * * 

Q. All right. Now, Lieutenant Foran, any of these nude photo- 
graphs that you have identified and which have been admitted in evidence, 
were these nude photographs laying around in the shop, or were they in 
file cabinets? A. I don't recall having seen any displayed in a position 
that you would say they were set up for display. To my knowledge most 
of them were packaged — not packaged, but stored — at various loca- 
tions in the premises. 

Q. Actually most of the photographs were stored in filing cabinets ? 
A. Or in boxes and so forth, yes. They weren't out on display. 


* * * * *: 


270 Q. Actually, sir, was there not a large collection of photographs 


271 that everyone would consider were obscene or pornographic that 
were set aside, that were not open to the public view, that you had to go 
into either Dr. Womack's office or Dr. Womack's personal file cabinets, 
at the time that you entered and raided on November 10th, 1960? A. I 
am not sure that I understand your question, sir. 

Q. Well, I will try to simplify it. On the date of your raid did you 
find a large quantity of photographs that were separated from anything 
else in the office of Mellichampe & Sheiry Press which were obviously 
pornographic material, and were those photographs in separate file 
cabinets? A. There were photographs and material that I considered 
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obscene taken from various locations, among which were file cabinets 
and boxes, and so forth. 

Q. Well, showing you these photographs that were taken from 
Exhibit 39, where did you find these? A. Those were taken from Mr. 
Womack's office, by Officer Harrigan. 

Q. Were they taken from a filing cabinet in his office, or were 
they laying out on his desk? A. They weren't laying aut on the desk, 
as I recall, no, sir. 

* A * * * 

MR. SMITHSON: Your Honor, that is the Government's case in 

chief. 


a * * * * 


ON DEFENDANT'S MOTION TO DISMISS ALL COUNTS 

MR. DIETZ: If it please Your Honor, the defendant moves first 
to dismiss all of the counts of the indictment, upon the ground that 
Title 18, United States Code, Section 1461, is vague and indefinite, as 


it has been amended. 

THE COURT: Motion denied. 

273 ON DEFENDANT'S MOTION TO DISMISS ALTERNATE COUNTS 

MR. DIETZ: Starting with count 2, Your Honor, going through 
all the remaining counts we have on trial, with the exception of counts 
34 and 35, in each of these counts, taking as a sample count 2 and 
count 3, or 4 and 5, the Government has charged under one section of 
the Code — 

THE COURT: Just state what your motion is. 

MR. DIETZ: | The motion is to dismiss the alternate counts, each 
alternate count. 

THE COURT: Upon what ground? 

MR. DIETZ: Upon the ground that the Government has in one 
count charged the defendant with giving information as to how obscene 
material may be obtained. This would be one offense, under the Code. 
Then in the next count, the alternate count, they have charged that this 
same material is obscene material. And I say that under Title 18, 
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Section 1461 of the Code, each mailing can consist of only one offense, 
one violation. 

THE COURT: Motion denied. Section 1461, Title 18 enumerates 
several offenses. There is not only one offense. That is true of many 
sections of the criminal code, and the alternate counts charge separate 
offenses. One is sending out information where obscene literature — 
if we may call it literature — may be obtained; and, recat sending 
out the obscene. literature itself. Motion denied. 

ON DEFENDANT'S FURTHER MOTION TO DISMISS 

MR. DIETZ: My third motion, Your Honor, is to dismiss all of 
the counts of the indictment, upon the ground that the Government has 
not proven or attempted to prove what material would consist of con- 


temporary community standards, as set out in the Roth case. 
THE COURT: Motion denied. As the Roth case holds, it is for 
the jury to determine whether or not the material in question is obscene 


on the basis of modern community standards. 

MR. DIETZ: My point on that being, Your Honor, — 

THE COURT: I understand what your point is. Your point is, I 
take it, that there should be proof of what the standards are. 

MR. DIETZ: Yes. 

THE COURT: And the Court holds that is a matter within the 
jury's discretion. 

* * * 
DR. ALBERT ELLIS, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Dr. Ellis, please state your full name and your address, and 
please speak up in a loud voice; talk into the microphone. A. My name 
is Albert Ellis, and my address is 383 West 56th Street, New York City. 

Q. And you are a doctor of what? A. A doctor of philosophy and 
clinical psychology. 
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Q. To attain that degree, what universities did you attend, sir? 
A. The College of the City of New York, and Columbia University. 

Q. And are you licensed by any State? A. Iam licensed as a 
psychologist in the State of New York. 

Q. And do you practice at that profession in the State of New York? 
A. Yes, I practice clinical psychology and psychotherapy in the State of 
New York. 

THE COURT: What does that mean, Doctor? 

THE WITNESS: That means that I am in the private practice as a 

277 psychologist, and my main work is psychotherapy, marriage 
counseling and sex counseling. 

THE COURT: Psychotherapy, that is generally done by psychiatrists, 
is it not? 

THE WITNESS: No. In New York State psychotherapy is done by 
psychiatrists, by psychologists, and by psychiatric social workers. 

THE COURT: I see. 

BY MR. DIETZ: 

Q. Now, Doctor, have you written any papers or books? A. I have 
written over 150 papers, mainly in professional scientific journals, and 
15 books or monographs. 

Q. And what was the subject-matter of the books and papers? 

A. The great majority, the subject-matter was on the study of sex atti- 
tudes and behavior. 

Q. Have you written any materials relating to what matter would 
consist of contemporary community standards in these fields? A. Yes, 
I have written two books, one "The Folklore of Sex" and one "The Amer- 
ican Sexual Tragedy," which deal almost exclusively with contemporary 
sex attitudes as shown in modern mass media such as newspapers, 
magazines, best-selling novels and all other kinds of mass media in the 
United States. 

Q. Have you written an article, "Art in Sex"? A. Yes, I wrote an 

278 article, "Art in Sex," for the Encyclopedia of Sexual Behavior, 
which I have edited and which will appear next month. 
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Q. Are you a member of any scientific societies? A. lama 
fellow of the American Psychological Association, the American Socio- 
logical Association, the Association for the Advancement of Science. I 
am president of the Division of Consulting Psychology of the American 
Psychological Association; and I am president of the Society for the 
Scientific Study of Sex, which is a national organization devoted to 
scientifically studying sex attitudes and problems. 3 

Q. Are you a member of the American Anthropological, Association ? 


A. Yes, 1am a member of the American Anthropological Association; 


also the American Association of Applied Anthropology, as well as the 


American Sociological Association. 

Q. Are you a diplomate of any society? A. lama diplomate of 
the American Board of Examiners in professional psychology, which is 
equivalent to the diplomates in psychiatry or pediatrics or other medical 
specialities. 

Q. Have you ever been qualified as an expert witness in any State 
or Federal courts? A. Yes, I have been an expert witness in the Federal 
court in New York City, New York State, in the Roth case. 

Q. And have you been qualified as an expert witness in any Post 
Office Department hearings ? A. Yes; in Washington here I have been 
an expert witness in a case that the Post Office Department held. 

Q. And you were qualified as an expert in what, sir? A. An expert 
in sex attitudes and behavior. 

Q. Does that relate to public opinion and contemporary community 
standards? A. It particularly relates to public opinion and contemporary 
community standards in regard to all kinds of sex matters. | 

Q. Have you received any recognition from the Customs Department 
regarding this field? A. Yes. 

THE COURT: Has he received what? 

MR. DIETZ: Any recognition from the Customs Department regard- 
ing this field. 

THE COURT: I don't know what that means, "recognition. " T think 
you have enough background. 
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MR. DIETZ: Then I submit that he is qualified, Your Honor, as an 
expert to testify as to what material would consist of contemporary com- 
munity standards. 

MR. SMITHSON: Oh no. I don't go for that. 

THE COURT: Iam not so sure. I think he is a qualified, licensed 
psychologist. As to whether he is competent to express an opinion as to 

280 what constitutes community standards, that is a different proposi- 
tion. Iam going to ask you gentlemen to come to the bench. 
(AT THE BENCH:) : 

THE COURT: I haven't a transcript of the other trial. Has either 
one of you? 

MR. DIETZ: ‘I have it, Your Honor, and I don't have to have it. I 
can tell you what Your Honor said. Your Honor said in your court it 
was your feeling the only person qualified to testify as to contemporary 
community standards would be a rabbi, a priest or a minister. 

THE COURT: I didn't say "the only person." I said that they 
would be qualified.| In other words, it must be someone who knows what 
the community standards are, who comes in contact with people. I can 
conceive of other people being competent. Perhaps certain types of 
newspaper men might be, because they judge public opinion. 

But a psychiatrist or a psychologist, I don't think he is competent 
to express an opinion as to what community standards are. In other 
words, he is no more competent than any other layman. He is not an 
expert on the subject. 

Now I did <ilow testimony in the other trial, with some misgivings; 
but I always like to let the defense make their defense. I did allow 
psychiatrists and psychologists, called by the defense, to express their 
own personal opinion as to whether certain material was or was not 

281 obscene. I thought that was a borderline question, but that it was 
admissible. 1 don't think I am willing to rule that this witness is quali- 
fied to give an opinion as to what constitutes community standards. 

MR. DIETZ: Might I state, Your Honor, this man has testified he 
has devoted a study to this particular field, and has written two books 


on this subject? 

THE COURT: He has written pooks. I notice he has made a 
study of what sex behavior is. And if this were a question of what is 
the sex behavior of the community, for instance, perhaps he is sort of 
a small edition of Dr. Kinsey. 

MR. DIETZ: Along that line, yes. 

THE COURT: Now if it were a question of what is the behavior 
of the average person, or of many persons, I would say he is qualified. 
But there is a difference between what constitutes community behavior 
and what constitutes standards. 

Let me illustrate my point by taking a leaf out of an entirely 
different book. Community behavior in Washington today involves a 
very large percentage of holdups. But community standards don't per- 


mit them. In other words, there is a difference between community 
behavior and community standards. 
MR. DIETZ: May I be permitted to ask this man just a few more 


questions regarding this field? 
282 THE COURT: Yes indeed. I will let you make your record. You 
are entitled to full leeway to make your record. That is your right. 

MR. DIETZ: Thank you. : 

(Counsel having returned to trial tables:) 
BY MR. DIETZ: 

Q. Dr. Ellis, would you please elaborate on this point. | Have you 
done any research in what material would constitute the contemporary 
community standards in the United States in the fields of art, sex, 
photographic illustrations, et cetera? And please elaborate. A. Well, 
on January ist, 19501 did a complete study or research study, as indi- 
cated before, in those two books, where I assessed, I read, I saw, I 
heard all the main mass media in the United States, such a5 motion 
pictures and art and books and newspapers and magazines, and I went 
through everything existing, what we call a 100 per cent sample of 
media on that day, January 1st, 1950, and analyzed thousands of sex 
attitudes appearing in these mass media. 
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Then recently I have re-done this study, for a revised edition of 
the book, and I have done the same thing for January ist, 1960, where 
I have again gone through hundreds if not thousands of pictures, of 
radio shows, of TV presentations, of stage shows, of newspapers, 
magazines, best-selling novels, and so on, and taken all their sex atti- 
tudes and representations, both written and representational of 

283 artistic and photographic views, and analyzed the sex contents, 
to show exactly what existed in terms of American community attitudes, 
first in 1950 and then again in 1960, and to compare these two. 

MR. DIETZ: | Your Honor, I have certain books that I would ask 
to be marked for identification, as Defendant's Exhibits. 

THE COURT: While this is being marked, will counsel come to 
the bench. 

(AT THE BENCH:) 
a * = 

THE COURT: Now, gentlemen. 

MR. DIETZ: In view of this doctor's last statement of his quali- 
fications, I would again move the Court to have this man qualified as 
an expert to testify as to contemporary community standards in the 
District of Columbia in the fields mentioned. 

THE COURT: What does the Government say about that? 

MR. SMITHSON: I challenge that, Your Honor. 

THE COURT: I am going to hold that he is qualified as an expert 
on sex behavior of members of the community. In other words, as I 
said before — and I say it in all sincerity — he is sort of a minor edi- 
tion of Dr. Kinsey; but that is different from being an expert on what 
constitutes community standards, because community ‘standards involve 
what the community think people ought to live up to, whereas sex be- 

285 havior is a summary of what people actually do. Most people 
don't reach for the stars, you know. 

MR. SMITHSON: And not only that; but what his study neces- 
sarily must be based on is that which is an aberration or a departure 
from the normal. 
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THE COURT: Yes. 

MR. SMITHSON: And we are concerned with the normal. 

THE COURT: Yes. I am not going to find he is an expert on 
community standards. 

MR. DIETZ: This leaves me ata loss, and lam wondering how. 
anyone can testify as to what would be contemporary community 
standards. 

THE COURT: I have ruled on that point at the prior trial. Only 
this week the conviction was affirmed in a very emphatic opinion. You 
raised that point before the Court of Appeals and I was sustained by 
implication at least. So I am going to adhere to my prior ruling. Iam 
not going to find he is an expert on community standards. 

MR. DIETZ: Thank you. 

(Counsel having returned to trial tables:) 

THE COURT: Doctor, are your studies related to deviations from 
the normal, or do they also include the normal ? 

THE WITNESS: Oh no; they include the normal as well as devi- 
ations from the normal. 

* * 
BY MR. DIETZ: 

Q. Doctor, have you read the book — 

MR. DIETZ: Your Honor, I have to get a copy of the book of the 
defendant, I think of the ones that are in evidence. May I have Exhibits 
16, 17, 18 and 19? 

THE DEPUTY CLERK: They are those booklets over there. 

BY MR. DIETZ: 
Q. I hand you, Doctor, Exhibits 16, 17, 18 and 19, admitted in 


evidence in this Court, and ask you if you have read them and are 
familiar with the contents thereof. A. Yes, I have read these and am 
familiar with the contents thereof. 

Q. Iwill ask you, Doctor, whether in your opinion the Exhibits 
16, 17, 18 and 19 are obscene or would appeal to the prurient interest 
of the average member of the community, when they are considered as 


a whole. 
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MR. SMITHSON: Objection, Your Honor. 

THE COURT: On what ground? 

MR. SMITHSON: I object, Your Honor, on the ground that — 

THE COURT: I suggest counsel come to the bench. 

(AT THE BENCH:) 

THE COURT: What is the ground of your objection? 

MR. SMITHSON: One, that he is not qualified to express an opinion 
on contemporary community standards of acceptability of this material. 
And, two, — 

THE COURT: Just 2 moment. Didn't I admit such testimony at 
the other trial? 

MR. SMITHSON: As to his personal opinion, yes, Your Honor. 

THE COURT: Yes. : 

MR. SMITHSON: But not as the brief of an expert on contemporary 
community standards. 

THE COURT: Then I think I should like to have the question read, 
to get its exact phraseology. 

MR. DIETZ: I was very careful to delete the phrase — 

THE COURT: Iam going to have the reporter read the question. 

MR. DIETZ: For the record, maybe I should ask the question 
first with that phrase applying to contemporary community standards. 

THE COURT: Very well. Suppose you ask your question over 
agzin. 

MR. DIETZ: But, as I understood, Your Honor made that ruling 
here at the bench, and I didn't want to waste time asking two questions. 

288 THE COURT: All I have ruled is that he is not qualified as an 
expert on what contemporary community standards are. I have no ob- 
jection and it would not be unlawyerlike for you to ask the question, to 
put the question on the record. 

(Counsel having returned to trial tables :) 
BY MR. DIETZ: 

Q. Dr. Ellis, I have withdrawn that last question. I now ask you 

this question: Upon viewing these books, taken as a whole, all four 
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exhibits, would the dominant theme of this material, taken as a whole, 
applying contemporary community standards, appeal to the prurient 


interest of the average member of the community ? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. I sustain the Siectine on the 
ground that this witness is not an expert on what modern community 
standards are. That is for the jury to determine. 

MR. DIETZ: All right, Your Honor. 

BY MR. DIETZ: 

Q. Now, Doctor, Iask you, viewing ali four of these exhibits taken 
as a whole, that is, Exhibits 16, 17, 18 and 19, whether to the average 
person the dominant theme of the material, taken as a whole, would 
appeal to the prurient interest. 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Iam going to sustain the objection. will counsel 
come to the bench, please. 

(AT THE BENCH:) 

THE COURT: Do you have a transcript of the prior trial, Mr. 
Smithson; or does anyone have it? 

MR. DIETZ: I have it, not in court; I have it over in the office. 

THE COURT: My recollection is that the question asked at the 
prior trial and which I allowed was whether in the witness' opinion this 
appealed to the prurient interest. Now you are not asking that. You 
are asking whether he can express an opinion as to whether to the 
average person it would so appeal. You do not have the trascript here 
in the courtroom ? ! 

MR. DIETZ: Not here, Your Honor. I didn't think to bring it. I 
have it across the street in the office. 

THE COURT: We have it downstairs in the Clerk's office. Iam 
going to sustain the objection. I see no reason for my changing the 
ruling I made on the prior occasion. I would like very much to see the 
question that I allowed. The thing to do is to have it here at 1:45. 
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MR. DIETZ: Do you want me to do that? I can do it easily. I 
have the transcripts. I have all of them. 

THE COURT: You had three experts, as I recall it. 

290 MR. DIETZ: Yes. 

THE COURT: And anyone will do. You can locate the question. 
Suppose both of you look at it. As a matter of fact, I had some doubt as 
to whether the evidence should be admitted; but I admitted it because my 
theory is that a defendant ought to be allowed to prove his theory, and in 
a case of doubt I generally admit the evidence as it is tendered by the 
defense. I don't think the question was phrased quite that way. 

MR. SMITHSON: It is my recollection it was directed specifically 
to his opinion. 

THE COURT: That is my recollection, but Iam not going to com- 
pletely bank on it. I want to see what I allowed. 

MR. DIETZ: You have sustained the objection to these last two 
questions. 

THE COURT: I will sustain the objection — subject, however, as 
far as the last question is concerned, to seeing what the record of the 
prior trial was. 

MR. DIETZ:| Now I will rephrase the question and ask him in his 
opinion. 

THE COURT: That I will allow. 

MR. SMITHSON: In his personal opinion. 

MR. DIETZ: I know. 

MR. SMITHSON: His personal opinion, yes. 

THE COURT: Yes. 

291 MR. DIETZ: I don't think you limited me at the last trial to the 
words "personal opinion.” 

THE COURT: The word "personal" doesn't have to be used, but 
that is what it implies. I read my instructions to the jury, the other day, 
and I said to the jury that experts were called to express their opinions 
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as to whether the material was obscene. 


* * * 


BY MR. DIETZ: 

Q. Dr. Ellis, in your opinion as a psychologist would the Exhibits 
16, 17, 18 and 19, taken as a whole, appeal to the prurient interest of 
the average reader? And by that I mean would the dominent theme of 
these exhibits appeal to the prurient interest of the average member of 
the community. 

MR. SMITHSON: I don't believe that is proper in that form, Your 
Honor. 

THE COURT: Iam going to sustain the objection. The "dominant 
theme" I think should be no part of the question. 

MR. DIETZ: All right. 

BY MR. DIETZ: 

Q. Then I will rephrase it again: Dr. Ellis, in your opinion as a 
psychologist, would the Exhibits 16, 17, 18 and 19, taken as a whole, 
appeal to the prurient interest of the average member of the community ? 

MR. SMITHSON: I object again, Your Honor. 

THE COURT: On what ground? 

MR. SMITHSON: On his wording of "the average person in the 
community." I think it goes to the question of his opinion as to whether 
or not it is. 

THE COURT: I think your objection is well founded. I will sus- 
tain the objection. 

BY MR. DIETZ: 

Q. Dr. Ellis, I show you Defendant's Exhibits for identification 
No. 8, 4, 5, 6 and 7, and ask you, sir, are you familiar with those 
exhibits? A. Yes, lam. 


(A book, ''The Nude," was marked for 
identification as Defendant's Exhibit 
No. 3.) 


(A book (paperback), ''The Nude,"' was 
marked for identification as Defend- 
ant's Exhibit No. 4.) 
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(A book, "The Human Figure in Mo- 
tion," was marked for identification 
as Defendant's Exhibit No. 5.) 


(A book, "Anthropometry and Anat- 
omy," was marked for identification 
as Defendant's Exhibit No. 6.) 


(A book, "Atlas of Anatomy," was 
marked for identification as Defend- 
ant's Exhibit No. 7.) 


Q. And can you identify those exhibits to the Court? A. The 
first one is "The Nude,” by Kenneth Clark, published by Doubleday- 
Anchor Books; and then the same in the Pantheon hard-cover edition. 
Then there is "An Atlas of Anatomy for Artists," ‘Anthropometry and 
Anatomy for Artists," and "The Human Figure in Motion.” 

Q. And are those exhibits in circulation in the United States and 
in the District of Columbia? A. Yes, these exhibits are in unques- 
tioned circulation in the United States and the District of Columbia. 

MR. SMITHSON: I move to strike the answer in so far as it says 
"unquestioned circulation.” 

THE COURT: You move to strike it out on what ground ? 

MR. SMITHSON: On the grounds the witness is presupposing the 
conclusion that there is "unquestioned" transfer of these documents. 

I object to that word. 

THE COURT: Yes. Suppose you confine yourself to just an- 
swering the question, Doctor, if you will be good enough, please. I 
will sustain the objection. I don't know what "unquestioned" means in 
that connection. You were asked whether these exhibits are in circu- 
lation in the United States or in the District of Columbia. But I do not 

294 know what knowledge this witness has of what circulates in the 
District of Columbia, because he practices outside of the District of 
Columbia. He practices in New York. 

BY MR. DIETZ: 

Q. Have you made an investigation, sir, to ascertain the avail- 
ability of these particular exhibits in the District of Columbia area and 
the use to which they are put in the District of Columbia area ? 
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A. Yes. My original study included several magazines — 

THE COURT: Just say yes or no, Doctor. 

THE WITNESS: Yes. 

BY MR. DIETZ: 

Q. And what was that investigation? A. My original study in- 
cluded several publications, magazines, — 

THE COURT: Now let's confine yourself to these publications. 
Don't let's go off on tangents. 

THE WITNESS: I have made investigation whether these publica- 
tions sell in the regular book stores in the District of Columbia; and 
they do. : 

THE COURT: Where do they circulate in the District of Columbia ? 

THE WITNESS: They circulate in several of the book stores and 
can be ordered when they are not immediately available, since some of 
them are not immediately available. 

THE COURT: I didn't understand. You say that you place orders 
in book stores when they are not available ? 

THE WITNESS: No. I say this one, for example, can be had in 
practically any drugstore that selis Anchor books. It is very commonly 
sold. | 

THE COURT: When you say "this one,"’ to which one do you refer ? 

THE WITNESS: This one is "The Nude," the Doubleday-Anchor — 

MR. DIETZ: Excuse me, Doctor. Let's open the page here and — 

THE COURT: No, no. 

MR. DIETZ: The exhibit number, for identification? 

THE COURT: Yes. 

MR. DIETZ: And on each of these, when you are talking to the 
Judge about them, open to the page that has the exhibit number. 

THE COURT: I don't want it exhibited to the jury unless and until 
I admit it. 

MR. DIETZ: I just meant for identification. 

THE WITNESS: For example, Exhibit No. 4 can be obtained in 
many drugstores or book stores in Washington, D. C. where the other 
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books of this series, which is an Anchor book, may be obtained. 

THE COURT: In other words, they are circulated on drugstore 

counters that sell — 

THE WITNESS: This kind of pocket book. 

THE COURT: — this type of publication. Very well. 

BY MR. DIETZ: | 

Q. The Exhibit 3, the hardbacked version, is that available in 
book stores here in the District of Columbia? A. Yes, it is. 

Q. And the exhibits, the remaining exhibits that you have, which 
would be 5, 6 and 7, are they also available in book stores here in the 
District of Columbia? A. Yes. 

Q. To what use are books of that nature put, for what purpose? 

MR. SMITHSON: I object, Your Honor, unless this man is quali- 
fied as an art expert. I didn't understand him to be that, but a psychol- 
ogist. 

THE COURT: Objection sustained. 

BY MR. DIETZ: 

Q. Dr. Ellis, I show you now Defendant's Exhibits 8-A, -B, -C, 
-D, -E, -F, -G and -H. I ask you, sir, are you familiar with that type 
of publication. A. Yes, lam. 


(Four magazines, "Sunshine & Health," 
were marked for identification as De- 
fendant's Exhibits 8-A, -B, -C and -D.) 


(Two magazines, "Sun and Health," 
were marked for identification as De- 
fendant's Exhibits 8-E and 8-F.) 


(A magazine, "Harmony," was marked 
for identification as Defendant's Ex- 
hibit 8-G.) 


(A magazine, "A Hundred Naked 
Rebels," was marked for identification 
as Defendant's Exhibit 8-H.) 


Q. And is that type of publication available in the District of Co- 
lumbia? A. Yes, it is. 
Q. And where is it available in the District of Columbia ? 
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THE COURT: I don't know what you mean by "that type ” [think — 

MR. DIETZ: Nudist magazines. : 

THE COURT: Just a2 moment. I think your question should be con- 
fined to this specific publication, because of degree. You know, there 
are some publications of nudes that are perfectly proper, for instance, 
the reproduction of one of Raphael's or Titian's paintings that are to be 
found in the art galleries. They may be nude, but they are permissible. 


Whereas another type of nude, that appeals only to the prurient interest, 


is not permissible. So when you say "that type of publication," that is 


too vague and general to mean anything. 
MR. DIETZ: Well, may I put it this way, then? — 
BY MR. DIETZ: 

Q. Doctor, are examples of Sunshine & Health, Sun and Health, 
Helios and Holiday nudists magazines available at the news stands in 
the District of Columbia? A. Yes, they are? 

THE COURT: What is the relevancy of that? You know, the 
mere fact that other publications may be sold on the news S , ds, of the 
same kind as those involved here, doesn't prove anything except that 
maybe other people are violating the law also. It doesn't prove that 
they are not obscene, just as there are some thieves that haven't been 
caught. That doesn't mean that a thief who has been caught shouldn't 
be convicted. 

BY MR. DIETZ: 

Q. Dr. Ellis, these Exhibits 8, 4, 5, 6 and 7, are they generally 
recognized, accredited books for use in art and art study? 

MR. SMITHSON: I object unless he is qualified as an expert in 
that field. ~ 

THE COURT: This witness is a psychologist. He is not an art 
teacher or an art expert. 

MR. DIETZ: He has written books on art, sex and art; and this 
is his field, Your Honor. | 

MR. SMITHSON: Your Honor, I understand that there are psychol- 
ogists and psychiatrists who have written about sex and most every 
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other form of life or activity that there is; but that doesn't constitute 
them an expert. 

299 THE COURT: Of course, the difficulty the Court has is the rele- 
vancy of all this. Suppose these books are used in art schools. That 
doesn't prove that the books involved in this case are not obscene. 
Certainly there are some legitimate books used in art schools that may 
show an undraped, nude figure, or something of that sort. But that 
doesn't prove anything. However, I will let him answer yes or no. Are 
these — not the books involved in this case, but the books that you have 
shown to the witness — 

MR. DIETZ: Yes, the defendant's exhibits. 

THE COURT: Used for what purpose ? 

MR. DIETZ: In art schools. 

THE COURT: Are they used in art schools? You may answer 
yes or no, to your knowledge. 

THE WITNESS: Yes, to my knowledge, yes. 

THE COURT: Very well. Of course, those aren't the books that 
are involved in this case. 

MR. DIETZ: No. 

THE COURT: Very well. 

MR. DIETZ: No, they are not exactly the same. May I have 
Your Honor's indulgence ? 

THE COURT: Yes. Take whatever time you need. 

BY MR. DIETZ: 

Q. Dr. Ellis, I show you Government Exhibits 6-A through 6-G 
and ask you to examine them, sir. Now in your opinion as a psycholo- 
gist, are these Exhibits 6-A through -G obscene ? 

MR. SMITHSON: Objection, Your Honor, because not all of 6-A 
through 6-G is offered on obscenity. Some of it is where it may be 
obtained. 

THE COURT: Just a moment. Let me see those exhibits. I don't 
see any relevancy. (The exhibits were handed up.) I thought you were 
showing him some exhibits for identification. 
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Now, Mr. O'Neal, would you mind reading the question; I want to 
get the exact phraseology of the question. (The last question was read 
by the reporter.) | 

I will allow the question. And I want to say this, that the opinion 
of this witness or of any other witness is not binding on the jury. The 
jury has to decide for itself whether this is obscene or not. Neverthe- 

_less, I will admit the opinion. 


THE WITNESS: No, they are not obscene. 


* * * * 


BY MR. DIETZ: 
Q. Taking Government Exhibits 16, 17, 18 and 19, are they in 
your opinion obscene, in your opinion as a psychologist, obscene yg 


A. No, they are not. 


* * * * * 


302 THE COURT: Gentlemen, on rereading the opinion of the Court 
of Appeals I am of the opinion that I would be justified in holding as a 
matter of law that this material is obscene and in so instructing the 
jury. I hestitate to do that, however, in the light of the opinion of the 
Supreme Court in the case of Horning against the District of Columbia, 
254 U. S. 185. This was a case where the defendant clearly violated a 
statute which prohibited anybody from engaging in business as a pawn- 
broker and charging more than six per cent interest without a license. 
The facts were clear. The court instructed the jury to the effect that 
the course of dealing of the defendant constituted a breach of the law; 
that it was the duty of the jury to accept this exposition of the law; that 
in a criminal case the court could not peremptorily instruct them to 
find the defendant guilty, but if the law permitted, he would. The court 
added that a failure to bring in a verdict could only arise from a 
flagrant disregard for the evidence and their obligation as jurors. The 
judge repeated he could not tell them in so many words to find the 
defendant guilty, but that what he said amounted to that. 

To be sure, in that case the conviction was affirmed by the Court 
of Appeals, and also by the Supreme Court; but it was affirmed because, 


84 


as Mr. Justice Holmes stated, "the jury were allowed the techni- 
cal right, if it can be called so, to decide against the law and the facts; 
and that is all there was left for them after the defendant and his wit- 
nesses took the stand.” 

There was a strong dissent by Mr. Justice Brandeis. Chief Justice 
White and Justice Day concurred in the dissent. 

I am reluctant to say to the jury that "as a matter of law this is 
obscene, and the only issue left to you is did the defendant transport or 
cause this to be transported." However, Mr. Justice Holmes emphasizes 
the principle that the judge has a right to express an opinion upon the 
evidence. I often comment on the evidence, but I very rarely express an 
opinion; in fact, I dort recall any case in which I expressed an opinion 
on the ultimate fact. I am going to do it in this case. In other words, I 
am going to te!l the jury in my instructions that in my opinion, as has 
been held by the Court of Appeals, these photographs are obscene as a 
matter of law, but, however, my opinion is not binding on them. 

* cs * * * 

307 ME. DIETZ: While we are here, Your Honor, having in mind what 
Your Honor has just said about your intention of commenting to the jury 
in the nature that in your opinion this material is obscene, I most 
respectfully object. 

THE COURT: You can't object until I have done it. 

MR. DIETZ: When you do it, I will most respectfully object. 

THE COURT: Of course I know you practice in Maryland as well 
as in the District of Columbia. 

MR. DIETZ: Yes, I do. 

THE COURT: And the rule in the state courts is different than 
where the common law rule prevails. But you may not object to the 
Court's commenting upon the evidence, provided the Court says "You 
are not bound by my comments." If the judge doesn't convey that thought 
clearly, then you have a right to object. 

MR. DIETZ: Then I guess at the proper time I most respectfully 
will take exception. 
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THE COURT: Very well. You have a right to do that. 
* * * * * 
BY MR. DIETZ: 

Q. Dr. Ellis, I had asked you on your prior testimony regarding 
your qualifications in the State of New York. May Iask you at 'this 
time, what work you have done in the State of New Jersey? A. I have 
been Chief Psychologist of the State of New Jersey's diagnostic center 
where all sex offenders have been examined, and chiet Psychologist 
of the New Jersey Department of — 

THE COURT: I suggest you speak a little louder so that everyone 
can hear you. 

THE WITNESS: I have been Chief Psychologist of the diagnostic 
center, the State diagnostic center, where all sex offenders are 

examined; and I have been Chief Psychologist of the whole department 
of institutions and agencies of the State of New Jersey. 
BY MR. DIETZ: 
Q. Did that work entail working with adults and children? 
A. Yes, it did. 

Q. Now, Doctor, I show you again Government Exhibits 16, 17, 
18 and 19, and I ask you, Dr. Ellis, as a psychologist, could you give 
us an opinion as to whether to the average person the dominant theme 
of the material you have before you — Exhibits 16, 17, 18 and 19, and 


contents — taken as a whole, would appeal to the prurient 
interest ? | 
MR. SMITHSON: Your Honor, for the reasons stated at the bench, 


my objection. 

THE COURT: You may answer. 

THE WITNESS: No, I do not think that these would appeal — 

THE COURT: Just say yes or no. 

THE WITNESS: I have forgotten which way the question was 
worded, now. Would you just repeat the question, please ? 

THE COURT: Yes, let the reporter read the question. 

(The last question was read by the reporter.) 
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THE WITNESS: No, it would not. 
BY MR. DIETZ: 

Q. Upon what do you base that opinion, sir? A. Upon the view 
that this kind of material would be very uninteresting and boring to the 
average individual in the United States. 

Q. And have you done any research along those lines? 

MR. SMITHSON: I would move to strike that last answer, since 
that doesn't in any way go to the issue of the dominant theme or the 
possible prurient interest. 

THE COURT: Iam going to overrule the objection, because that 
gives his reason for his conclusion. Whether his reason is good or not 

311 is a different matter. That is for the jury to decide. But itis 
proper to ask an expert the reason for the opinion that he gives. I 
might say that I have some doubt, as I have indicated, as to whether 
expert testimony is admissible on an issue of this kind. To give the 
defendant the benefit of the doubt, Iam admitting it. However, fam 
going to say to the jury tat expert opinions are not binding on the jury; 
the jury must make their own decision as to whether this material is or 
is not obscene. And I will define at the proper time what constitutes 
obscenity . 

BY MR. DIETZ: 

Q. Dr. Ellis, as a matter of psychology would the average per- 
son have unwholesome sex thoughts implanted in his mind by viewing 
these books and the photographs that are in those books? A. No, he 
would not. 

Q. Azd upon what do you base that opinion? A. On the same 
opinion that I said before. The average individual, particularly the 
average male who viewed this kind of material, would not be interested 
in it and would be quite bored by it, since his interests are heterosexual 
and this material is not heterosexual. 

THE COURT: Suppose he is not heterosexual; then what? 

312 THE WITNESS: Then he would not be an average American indi- 
vidual if he were not heterosexual — if he were homosexual, for example. 
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THE COURT: Suppose he was a homosexual individual. “Would 
that appeal to his prurient interest ? 

THE WITNESS: This kind of material would appeal to a minority 
of homosexuals, some definitely. To most of them I do not think it 
would. e 

BY MR. DIETZ: 

Q. Dr. Ellis, how many things would appeal to the prurient in- 
terest of a homosexual? A. Lots af different things might; but not, in 
my opinion, this — | 

THE COURT: I think this is beyond the question. We are dealing 
with this and not with something else. 

BY MR. DIETZ: a : 

Q. Now, Dr. Ellis, I show you Government Exhibit No. 3-A, -B, 
-C, -D, -E and -F. Three-A contains photographs. I ask you to 
examine these carefully, sir (handing). (There was a brief pause.) 


Have you completed your examination of all of the exhibits, sir? A. Yes, 


I have. 

Q. Dr. Ellis, as a psychologist, could you give us an opinion as to 
whether to the average person the dominant theme of the matter, the 

material, that you have just viewed : — 3-A through I believe 3-G, 
with the photographs that are therein contained — taken as a whole, 
would appeal to the prurient interest? A..No, it would not. 

Q. And upon what do you base that opinion, sir? A. On the opin- 
ion that this material, like the other material, would not by any means 
appeal to the average individual, but only | to a minority of sid dis- 
turbed homosexual individuals. 

Q. Now, Dr. Ellis, as a matter of psychology, would the average 
person have unwholesome sex thoughts implanted in his mind by viewing 
these books and photographs and these advertisements that you have in 
front of you? A. No, he would not, from this kind of material. 

Q. Now, Doctor, there has been testimony that these advertise- 
ments have been received by 16-year-old, 17-year-old, 18-year-old 
and 19-year-old boys. Iask you as a matter of psychology, would 
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thoughts implanted in their minds by viewing these books and photographs ? 
A. No. 

THE COURT: Just a moment. Of course if the Government doesn't 
object, I will let that in. But that certainly is not within the proper frame- 
work. 

314 MR. SMITHSON: I am not objecting, Your Honor. I intend to ask 
him about it. 

THE COURT: Very well. You may answer. 

THE WITNESS: No, they would not. 

BY MR. DIETZ: 

Q. And upon what do you base that opinion, sir? A. On the view 
that the average boy of the age you spoke about — 16, 17 and 18 — would 
not under any circumstances be interested in this kind of material. 

THE COURT: Would you make the same answer if you were told 
that requests for this material were received from those to whom it was 
addressed ? 

THE WITNESS: Girls, did you say? 

THE COURT: No; I said — 

THE WITNESS: From those to whom ? 

THE COURT: These circulars advertise certain material. Would 
your answer be the same if you were told that many addressees of these 
circulars sent for the material described in these circulars? 

THE WITNESS: Yes, my answer would be the same, because any- 
body who would send for this kind of material would not be an average 
American boy. 

THE COURT: Very well, you may proceed. 

* * * x ss 
315 MR. DIETZ: Your Honor, I move the admission of Defendant's Ex- 
hibits for identification Nos. 3, 4, 5, 6. 

THE COURT: Suppose you hand them up. I have to see them before 
I rule on them. 

MR. DIETZ: Yes, Your Honor. 
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THE COURT: Before I rule on your tender. 

MR. DIETZ: They are rather heavy. This is Exhibit 3 for identifi- 
cation. 

THE COURT: Very well. (It was handed up.) 

MR. SMITHSON: The Government objects, Your Honor. 

THE COURT: Objection sustained. This is an art book that has no 
bearing upon the material that has been offered in evidence by the Govern- 
ment in this action. For example, I suppose there are great works of art 
that show the nude form, like Michelangelo's famous statute of David, 
Botticelli's painting of the birth of Venus. But those are works of art, and 
nobody can ever say, I imagine, that they arouse any improper thoughts in 
one's mind. We are not dealing with that kind of thing here. We are not 
dealing with works of art. The photographs that have been offered in evi- 
dence here are not works of art, as has been suggested in an fee that 
was discussed at the bench. 

MR. DIETZ: Would Your Honor take argument on that point by the 

defendant ? 

THE COURT: Oh no; we have had that before. I have ruled on that 
sort of thing in other cases. : 

MR. DIETZ: All right. Then may I offer Exhibit 4, which is just a 
paperbacked edition of the same book that Your Honor has just seen, 
Exhibit 3? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: The same ruling, objection sustained. The mere fact 
that a book or magazine is being sold at a drugstore counter doesn't prove 
that it isn't obscene and that it does constitute community standards, be- 
cause I think it is a matter of common knowledge that a great many obscene 


or near obscene magazines are found on newsstands. It would take a 
tremendous effort to put them all out of business. 

MR. DIETZ: This is Defendant's Exhibit No. 5 for identification, 
Your Honor (the book being handed up). 

MR. SMITHSON: Objection. 

THE COURT: Objection sustained, for the same reasons. We are 
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not trying to decide in this action whether these other books are obscene. 
The question in this proceeding is whether the photographs and the other 
material that have been offered in evidence are obscene. You may 
proceed. 

MR. DIETZ: I have Exhibits 6 and 7, which I will hand up together 
to Your Honor. 

MR. SMITHSON: And the same objection, Your Honor. 

MR. DIETZ: They are marked inside the cover leaf. 

THE COURT: Objection sustained. 

MR. DIETZ: And Exhibits 8-A through I believe it is G or H, Your 
Honor, which are the magazines (the magazines being handed up). 

MR. SMITHSON: And I object to those, Your Honor. 

THE COURT: Iam going to sustain the objection. Will counsel 


come to the bench, please. 
(AT THE BENCE:) 
THE COURT: May I inquire of counsel for the defendant what is 


the purpose of offering Exhibits 8-A and 8-B and so on? 

MR. DIETZ: To show to the jurors what material constitutes con- 
temporary community standards in the field of nudism. 

THE COURT: This is not proof of community standards. This is 
proof there are other people violating the same law. 

MR. DIETZ: These magazines, Your Honor, have been held obscene 
by Federal District courts, the late Judge Kirkland in particular of this 
Court, have gone to the Court of Appeals, and on to the Supreme Court, 
and have been held nct to be obscene by the United States Supreme Court. 

MR. SMITHSON: That is wrong. 

THE COURT: I don't think that is correct. 

MR. DIETZ: That is my opinion of it, Your Honor. 

THE COURT: Have these particular issues have been held not 
obscene ? . 

MR. SMITHSON: That is the point. They have not. 

MR. DIETZ: I couldn't say. 

THE COURT: One issue of a magazine may be perfectly proper, 
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and another one obscene. I cannot conceive that any court would hold the 
cover on Exhibit 8-B, or 8-E, or 8-F not obscene. They are obviously 
obscene. It is like putting in proof ina robbery case that there are other 
people who are committing similar robberies, and with the suggestion 
‘Why aren't they arrested and in court?" That is not a defense. 

MR. SMITHSON: And that argument has been made, too, Your Honor. 

MR. DIETZ: And while Iam up here, may I state this to Your Honor? 

THE COURT: Yes. 

MR. DIETZ: It has always been my theory of this case that I was 
here to defend these four books, the Basic Approach to Drawing the Nude, 
which on our theory of the case are art instruction books, with texts. 

THE COURT: What about the photographs ? 

MR. DIETZ: We are not charged with mailing these Ph tere out. 
In not one count are we charged with mailing these photographs out. 

319 MR. SMITHSON: Not as photographs, not as such. But he is charged 


under count 3 and other alternate counts of sending non-mailable matter 


through the mails. 

MR. DIETZ: What is the non-mailable matter? The advertisements 
of these books ? 

MR. SMITHSON: Well obviously that which was sent to Byers was 
completely obscene. There is no question about that. 

MR. DIETZ: Even the postal inspector acknowledges that the stuff 
to Byers did not come from Heinecke in this envelope. 

THE COURT: Let us take the circular concerning which you 
examined the witness a moment ago, Mr. Dietz. 

MR. DIETZ: Yes, sir. 

THE COURT: That is in the even-numbered counts. 

MR. DIETZ: Yes, sir. 

THE COURT: The odd-numbered counts charge the sending through 
the mails of obscene matter. Those are the photographs, are they not ? 

MR. DIETZ: No; they are the same circulars. That was my motion 
to Your Honor at the close of the Government's case. | 

THE COURT: No, they are not the same circulars. 
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MR. SMITHSON: That is not true, because what is charged is obvi- 

ously different. 
320 THE COURT: Now just a moment. Let us go into this deliberately. 

Let us take counts 2 and 3 as a sample. 

MR. SMITHSON: Yes, sir. 

THE COURT: Count 2 charges the sending of these advertisements. 

MR. DIETZ: May I interrupt you? There is a difference of opinion 
between Mr. Smithson and myself on count 3. How about taking 4and 5 
as an example? I think that will be fairer. 

THE COURT: Well, the same thing. 

MR. DIETZ: The same thing. 

THE COURT: You see, all of these counts come in pairs. 

MR. DIETZ: Yes, sir. 

THE COURT: The even-numbered count charges the mailing of the 
circulars. 

MR. SMITHSON: That is correct. 

THE COURT: The odd-numbered count charges in effect the send- 
ing of obscene matter in response to an order. 

MR. DIETZ: No. That is it. 

MR. SMITHSON: It wasn't meant that way, Your Honor. 

MR. DIETZ: And that is the point I was trying to make to Your 
Honor before. 

MR. SMITHSON: May I answer, if I may have the exhibit on that, 
and I will show Your Honor what I mean? 

321 MR. DIETZ: May I be excused to get my notes? 

THE COURT: Yes, surely. We don't want to have any misunder- 
standing here. 

MR. DIETZ: For count 2 it was Exhibit — 

MR. SMITHSON: They relate to counts 4 and 5. 

MR. DIETZ: Count 4 is — 

THE COURT: Iam going to follow my notes. Let us take counts 
6 and 7. They were the first. 

MR. DIETZ: That was Wedeking. 
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THE COURT: Yes. 
MR. SMITHSON: That will be Exhibits 1-A, Your Honor, through 


THE COURT: Very well. What is count 7, then. 

MR. SMITHSON: Count 7, Your Honor, the Government relies on 
two of these items as being non-mailable. One is the item known as 1-F, 
and 1-G, as to those counts. | 

THE COURT: Is that true of every pair of counts? 

MR. SMITHSON: No, sir. It is not true of counts 2 and 3. 

THE COURT: Very well. Let us take counts 2 and 3. 

MR. SMITHSON: Counts 2 and 3 are as to the individual Byers. 

MR. DIETZ: Mr. Byers, the fellow from Pope Air Force Base, 
North Carolina. : 

THE COURT: Yes. 

MR. DIETZ: Walter Byers, I believe. 

MR. SMITHSON: With respect to this, you see, the Government says 
that when you violate this section through this advertising, it not only 
violates the part where it can be obtained as the advertisements, because 
they are solicited by virtue of this. 

THE COURT: Yes. 

MR. SMITHSON: It also violates by the very inclusion of this 
material, this, that part of the section which covers non-mailable - 

THE COURT: In other words, it is a single mailing, though. 

MR. DIETZ: There is only one mailing. 

MR. SMITHSON: There is a single mailing in that case. And, as 
proof of the nature of what was offered, under that third count, and as 
proof of mailing of obscene photographs, the Government offered this evi- 


dence. This is the one in which there was an error on the date of the 
indictment. 


THE COURT: This was sent to Byers. 

MR. SMITHSON: Which he purchased as a result of these circulars. 

THE COURT: That was my impression, that there was evidence 
some of these photographs were sent in response. 
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MR. SMITHSON: That is correct. 

MR. DIETZ: No, no. 

MR. SMITHSON: There is that testimony. 

THE COURT: Anyway, that is the way I construe the evidence. 

MR. DIETZ: Mr. Smithson, let us be fair. Mr. Byers testified that 
he had purchased these photographs which you have here, and they didn't 
come in this envelope. They didn't come in that envelope. 

THE COURT: Let us assume that he purchased them not as part of 
the transaction by which he was solicited, but as an entirely independent 
transaction. The point is that these photographs are in the case. 

MR. DIETZ: Your Honor has admitted them, yes. 

MR. SMITHSON: And they were properly admitted, because he said 
he got them through the mail. 

MR. DIETZ: When? Months and months and months ago. 

MR. SMITHSON: No. 

THE COURT: And all these hundreds of other photographs I think 
are entirely proper, Mr. Dietz. 

MR. SMITHSON: Yes, sir. 

MR. DIETZ: There is no other solicitation for sales of photographs. 

MR. SMITHSON: Yes, sir. 

THE COURT: But they all come under count ge 

MR. DIETZ: And that is what Your Honor ruled. 

MR. SMITHSON: And not only that, Your Honor, but I will invite 
Your Honor's attention to the exhibits in the series of 15-A through G in 

324 the name used by Postal Inspector Simon and in which he received 
advertisements where photographs could be obtained. 

THE COURT: Well that is a little bit different. I am just trying to 
differentiate in the sending of photographs from the sending of circulars. 

MR. SMITHSON: The Government makes such a distinction, I be- 
lieve, in this indictment. 

THE COURT: As to how many pairs of counts were there two 
mailings ? 

MR. SMITHSON: I think on all of them, Your Honor. 
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MR. DIETZ: Two mailings? 

MR. SMITHSON: What do you mean, two mailings ? 

MR. DIETZ: Two mailings, is what the Judge asked you. | 

MR. SMITHSON: Only the mailings 2 and 3. That is the only dupli- 
cation we had. In other words, we had no purchase from anyone. 

THE COURT: Aren't there purchases in each of the other counts ? 

MR. SMITHSON: No, not purchases as such. 

THE COURT: That is what I want to know. How many pairs of 
counts involve two distinct mailings? That is what I want to know. 

MR. SMITHSON: Just the one pair, Your Honor. , 

THE COURT: And which is that? 

MR. SMITHSON: Counts 2 and 3. 

THE COURT: There were two mailings? 

MR. SMITHSON: Yes, by the testimony in this case. 

THE COURT: Just a moment. Does it involve two mailings ? 

MR. SMITHSON: Yes, it involves two mailings. 

MR. DIETZ: On the same day. 

MR. SMITHSON: Yes, it is the same day. 

THE COURT: Just 2 moment. You know, if you gentlemen will be 
a little more laconic, we will get to the point. That is the Byers? 

MR. SMITHSON: Yes. | 

THE COURT: They are uot on the same daj - 

MR. SMITHSON: Your Honor, I don't maintain they were . mailed on 


the same day. I say the counts charge them on the same day. | 


THE COURT: I see. That is what confused me for the moment. 

MR. SMITHSON: That's right. It is confusing. 

THE COURT: I thought you meant that they were mailed the same 
day. But all the others involve a single mailing. However, all these 
photographs are properly in the case, Mr. Dietz, because they go to 
count 1. 

MR. DIETZ: Oh, I am not arguing that point here, Your Honor. 


* * * * * 
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CROSS-EXAMINATION 
BY MR. SMITHSON: 
* = = * * 

331 Q. Let me show you this photograph which came from Government 
Exhibit 38-A. Tell me, sir, would a photograph like that arouse, excite 
impure, indecent, improper thoughts ina person? A. It would ina 
minority of American boys or males. 

THE COURT: May I see what you are showing the witness ? 

MR. SMITHSON: Yes, Your Honor (the photograph being handed up). 

THE COURT: You don't think that this photograph will arouse, 
would appeal to the prurient interest of the average person? 

THE WITNESS: Not of males. It might to females, the average 

female; but not to males. 

THE COURT: I think this should be marked for identification in 
order that we may know what was shown to the witness. 


(The photograph, from Government 
Exhibit 33, was marked "33-A.") 


MR. SMITHSON: All right, Your Honor. 
THE COURT: And I suggest that this be passed to the jury, so that 
the jury can weigh this witness’ opinion in connection with the photograph. 


(The photograph, 33-A, was handed to 
the jury.) 
MR. SMITHSON: May this be marked 33-B, Your Honor ? 
THE COURT: Very well. 


(The photograph, taken from the box of 
photographs heretofore received in evi- 
dence as Government Exhibit 33, was 
accordingly marked "33-B.") 


MR. SMITHSON: And may I now pass this to the jury? 
THE COURT: Yes, you may pass it to the jury, so that the jury can 
weigh this witness’ opinion as against the photograph. 


(The photograph "33-B" was handed to 
the jury.) 
MR. SMITHSON: And may I have this one marked "33-C,"" Your 
Honor? 
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THE COURT: Yes indeed. 


(Another photograph, of those hereto- 


fore received in evidence as Govern- 
ment Exhibit 33, was marked '33-C.") 


BY MR. SMITHSON: 
Q. Now I show you what has been marked and received in evidence 
333 as Government Exhibit 33-C. Tell me, sir, is it not a fact that that 
photograph would arouse impure, indecent thoughts in a male? A. It 
would arouse impure, indecent thoughts in many males; but it would be 
very dubious whether that would be the majority or the average male. 
THE COURT: Let me see the photograph. 
MR. SMITHSON: All right, sir (the photograph "33-C" being 
handed up). | 
THE COURT: You may pass this to the jury, if you wish, so that 
the jury may see what the witness was testifying about. 


(The photograph ''33-C" was handed to 
the jury.) 


BY MR. SMITHSON: 

Q. When you made your cursory examination there, sir, or brief 
examination, did you take into account the position of the, shall we say, 
extended member of that male and its juxtaposition with the female dis- 
played on that magazine? A. I did not particularly take it into con- 
sideration in juxtaposition with the female, but I did take it into considera- 
tion as to the extended member of the male, which would not arouse males 
but would arouse some degree of homosexual males. | 

Q. In other words, you didn't give it a full and impartial examina- 
tion, but merely looked at one portion or segment? Is that true? 

334 A. Yes, I mainly concentrated on this, since this photograph obvi- 
ously concentrates on the extended member of the individual. 

Q. And with direct reference to the figure portrayed sa and shall 
we say the bare buttocks of that female form displayed in that magazine ? 
Isn't that true? A. In connection with the bare buttocks of the female 
form, it might well arouse an average male. , 


* * * * * 


Q. There is a lot of homosexuality; is that not true? A. There is 
a good deal of homosexuality . 

Q. And therefore anything which is aimed for consumption, if you 
will, by that portion or segment of society does manifestly affect a large 
segment of the public? A. A large minority of the public, yes. 

Q. Well now, Doctor, this would so affect a large minority, would 
it not, these photographs and these booklets, 16, 17, 18 and 19? A. Yes, 
they might well affect a minority or a large minority of homosexual males. 

Q. And as a result, sir, since the presence, I believe you will con- 
cede, of impure thoughts and possible homosexuality in a lot of males, it 
would so arouse impure thoughts, isn't that true? A. In this minority of 
homosexual males, yes. 

Q. And let us not go just to the homosexual males. Let us take to 
that prevalent condition in all males of some interest in it. It would 
arouse such impure thoughts, would it not? A. No, it would not, not in 
the average, so-called, normal male. 

Q. You mean that a normal male, a normal member of the society 
of the District of Columbia, would have no impure thoughts of any kind 
from a viewing of that material? A. That is right, if he was sexually 
normal. He would be bored, as I said before. 

Q. If he were normal. How many of them have you ever seen that 
were normal? A. Many males are sexually normal. Most of them are. 

= oe 7 * * 

Q. And you are telling us, sir, that these photographs, the Exhibits 
33-A, -B, -C, and the other material, sir, which is part of Government 
Exhibit 3-A, you mean these things would not arouse a 14- or 16- or 18- 
year-old who might receive them? A. No. These are all pictures of 
males, and males do not become normally aroused by pictures of males, 
but largely by pictures of females. 

@. Let's goto the females, then. Would it arouse the females who 
might receive them? A. Females are not as easily arousable as males. 
So it would arouse a minority of females, and the rest would not be 

aroused. 
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THE COURT: Doctor, let me ask you this, if you don't mind my 
interjecting a question, Mr. Smithson. Do I understand you to say that 
the sexual passions of a man would not be aroused by a photograph of a 
male with the sexual organs emphasized and perhaps enlarged? 

THE WITNESS: That is correct. Males would practically never 
masturbate with images of other males, including images of male sex 
organs. 

THE COURT: Iam afraid you perhaps did not follow my question. 
Perhaps I didn't make it clear. My question was this, in effect: Do you 


mean to say that a male, a normal male, an average male, would never 
be aroused or would never have his sexual thoughts aroused by a photo- 
graph of a nude male with the sexual organs emphasized and enlarged, 


and perhaps in an abnormal state? 

THE WITNESS: Yes, the average male would not be. 

THE COURT: Would not be? 

THE WITNESS: Not the average male. The un-average male or the 
homosexual might be, or the average male might be if the penis was in 
juxtaposition with a female. But when it is by itself just on another male, 
he would be very bored and uninterested and perhaps a little disgusted. 

THE COURT: Even if the private organ is in an abnormal state and 

is shown enlarged ? 

THE WITNESS: That is correct. It would not arouse the average 
male. 

THE COURT: And if the same photograph shows a female form 
nearby, what would be the result. | 

THE WITNESS: Then it might well be arousing, if it showed a 
female form nearby, as one of these did, which is quite different. 

THE COURT: Which is the exhibit that shows the two forms? 
There are hundreds of exhibits here. 

MR. SMITHSON: This one is 33-C, Your Honor, on the back of a 
magazine (it being handed up). 

THE COURT: This one would, then? 

THE WITNESS: That one, which is quite unlike the books in this 
case, would. | 
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THE COURT: My question is whether this one would. Could you 
give an unqualified answer ? 

THE WITNESS: Yes, because of the female present. 

THE COURT: Was that the one that was circulated to the jury a few 
minutes ago? 

MR. SMITHSON: Yes, Your Honor. 

oF at * 
BY MR. SMITHSON: 

Q. Is it not a fact, Doctor, that you were asked a question by an 
interviewer on one occasion to the effect, the question asked you, whether 
or not there was any kind of writing or graphic representation in the 
nature of obscenity which in your opinion should be banned, and did you 
not answer that you couldn't think of any? A. That is right. I do not 
think that obscene representations, although they do exist, should be banned 
because they act as release valves for some disturbed individuals. There- 
fore, even though they are obscene, I do not think that they should be banned. 
Also it infringes upon general freedom of speech, and therefore I am against 

the banning of this material, even though it is obscene. 

THE COURT: In other words, you recognize that some things are 
obscene, but you don't think obscene things should be banned? Is that it? 

THE WITNESS: Yes, just as I recognize that some people are fascists, 
but I think they should be free to speak out for their fascism, even though I 
abhor their views. They should be allowed to express their views. 


* ca x P a * 
DR. ILSLEY BOONE, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DIETZ: 
Q. * * * Now would you state your full name and address, please ? 
A. Isley Boone, of Mays Landing, New Jersey. 
Q. How do you spell your first name, sir? A. I-l-s-l-e-y — 
Isley. 
THE COURT: And how do you spell your last name, Doctor? 
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THE WITNESS: Boone — B-0-o-n-e. 
BY MR. DIETZ: 

Q. And you are 2 doctor of what? A. Doctor of Sciences. 

Q. And what is your field? A. The field is that of social content, 
community mores and the legal aspects connected therewith. 

Q. Is that in publications? A. No. At the present time Iam con- 
cluding my investigations in the field of survey of literature. 

Q. And are you an ordained minister of the gospel? A. Iam. 

Q. Of what denomination? A. Iam a Baptist by denomination, a 
graduate of the Newton Theological Institution and holder of its J. Spencer 
fellowship for postgraduate studies. 

Q. Have you been active in any other denominations, preached in 
any other churches than Baptist churches? A. Oh yes. I have preached 
in Presbyterian, Congregational, Dutch Reform and Baptist churches. 

348 Q. And what work have you done in the field of literature ? A. I 
am the author of ''The Conquering Christ," a series of 52 studies in com- 
parative religions and missionary work throughout the world. 

I am the editor of "The Elements of Baptist Development." 

I am also the author of the teacher's manual accompanying the 52 
studies in Christian missions. 

Other activities in the field of education, I have written all of the 
teachers' aids and visual instructions that covered the first five to ten 
years of work in the New York City schools in the education of boys and 
girls both in the grades and in the high schools. 

Q. Are you married? A. Iam. 

Q. Do you have any children? A. Seven children. 

Q. How old are you, sir? A. Eighty-two years of age. 

Q. Have you recently completed or are you working on a research 


article in contemporary community standards? A. That is correct, sir. 
Q. And what did that work entail? A. It entailed a study of a num- 
ber of books that have been recently published and have held high priority 
349 on the lists of the largest demanded books, in both the New York 
Times weekly book supplement and the book supplement of the New York 


Herald Tribune. 

Q. Have you ever done any work regarding art photography and 
nude photography, anything along those lines? A. I have been a press 
photographer for a number of years, many years, including photographs 
for the Ladies Home Journal, and more recently have taught photography 
in a settlement school of art. I have established two photographic 
laboratories in my time. 

Q. Have you ever owned or been proprietor of any book stores ? 
A. Yes. For three years I operated a book store directly across the way 
from the United Nations Building on First Avenue in New York City. 

MR. DIETZ: Your Honor, I submit that this man is qualified as — 

THE COURT: Doctor, may I ask you a question? Did I understand 
you to say that you were a Baptist minister? 

THE WITNESS: Yes, sir. 

THE COURT: Were you ordained? 

THE WITNESS: Yes, duly ordained. 

THE COURT: And did you ever have a congregation ? 

THE WITNESS: Yes, I have had two congregations. Although my 

purpose in studying theology was primarily because I believed in 
the writing ministry rather than in the preaching ministry. 

THE COURT: But for how long did you have a congregation, as an 
active minister? 

THE WITNESS: Oh, a total of five or seven years — five years, at 
least. 

THE COURT: How long ago, Doctor? 

THE WITNESS: The dates I believe would be about 30 years ago. 

THE COURT: I see. And since that time you have devoted your 
time to writing — research and writing ? 

THE WITNESS: Primarily to writing, yes, sir. 

BY MR. DIETZ: 

Q. And have you since that time — A.I wrote the Bible Study Union 
lessons and the Teacher's Quarterly for the Baptist denomination Sunday 
School lessons. Those were in addition to such other works as I have 
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already mentioned. 

Q. And since you actively had your own congregation, have you 
preached at other churches, or in your own? A. Yes. I have performed 
all the functions of an ordained minister — marriage, burial services; 
and any other service connected with church work, I have fulfilled. 

THE COURT: Where was your congregation, Doctor, if I may ask? 

THE WITNESS: At Port Washington Baptist Church, in Port Wash- 
ington, New York; and also in the church at Yarmouthville, Maine. Those 
two churches are the fixed pastorates which I have occupied. 

THE COURT: Thank you. 

MR. SMITHSON: Your Honor, I wonder if I might ask one question, 
with the indulgence of the Court and Mr. Dietz. I want to find out if lam 
correct on a matter. ! 

THE COURT: First, will you come to the bench. 

MR. SMITHSON: Surely. 

(AT THE BENCH:) 


THE COURT: Ordinarily I don't approve the practice of having 
opposing counsel ask questions. What do you want to ask this witness ? 

MR. SMITHSON: I want to ask him if he is the same Dr. Boone 
who is in charge of printing and publishing the nudist magazines up in 


New Jersey. 

THE COURT: If he is what? 

MR. SMITHSON: The same Dr. Boone who publishes and edits the 
nudist magazines up in Mays Landing, New Jersey, because that is a 
famous or infamous place for it, whichever way you look at it. 

MR. DIETZ: This is the man. 

THE COURT: That is satisfactory to you? 

MR. DIETZ: Certainly. 

THE COURT: Very well. 

MR. DIETZ: I was going to do that. I will let Mr. Smithson do it. 

THE COURT: Very well. 

(Counsel having returned to trial tables:) 
MR. SMITHSON: Doctor, are you the same Dr. Isley Boone who 
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either formerly or presently began the nudist movement and published 
and edits the Sunshine & Health nudist magazines at Mays Landing ? 

THE WITNESS: I was not the founder of the movement in America, 
although I was for 25 years its active leader. 

MR. SMITHSON: You are the same Dr. Boone ? 

THE WITNESS: I know of no other. 

MR. SMITHSON: All right, sir. I wasn't certain. 

MR. DIETZ: I submit that this gentleman is qualified, Your Honor, 
to testify as an expert, particularly on the moral standards of contempo- 
rary community standards of literature in the United States today. 

MR. SMITHSON: I certainly object to that one, Your Honor. I can't 
see that. 

THE COURT: Iam going to sustain the objection. You see, I don't 
question the Doctor's ability. But he is a leader of a cult, which is very 
much of a minority cult and which most people disapprove, and which 
most people consider either immoral or as consisting of people who have 

a mental quirk. Whether the majority or the minority is right, that 
is immaterial for this purpose. But certainly a person in that position 
isn't competent to give an expert opinion on what constitutes the com- 
munity standards, because those are the majority standards. 

BY MR. DIETZ: 

Q. Dr. Boone, have you recently made a thorough study of what 
matter would constitute contemporary community standards in the field 
of literature? A. Ihave. Iam deeply immersed in that study right now. 

Q. And would you tell us, sir, what books or materials you 
analyzed in forming this study, as part of this study ? 

oo * * * * 

355 THE REPORTER (reading): "Question: And would you tell us, sir, 
what books or materials you analyzed in forming this study, as part of 
this study?" 

THE WITNESS: In order to expedite my answer, may I make 


reference to my notes on that ? 
THE COURT: Yes indeed. 
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THE WITNESS: I have examined a total so far of over 60 various 
books, various titles. The most important of those and those that I regard 
as bearing most fully and completely on the issues at stake include such 
books as: 

Lady Chatterley's Lover, by D. H. Lawrence, 

The Well of Loneliness, by Radclyffe Hall; 

1601, by Mark Twain; 

God's Little Acre, by Erskine Caldwell; 

Ulysses, by James Joyce; 

Ten North Frederick Street, by John O'Hara, 

Peyton Place, by Grace Metalious; 

Rabbit, Run, by John Updike; 

Appointment in Samarra, by John Updike; 

Premarital Dating Behavior, by Dr. Winston Ehrmann, with an 
introduction by Margaret Mead; | 

Advertisements for Myself, by Norman Mailer; 

The three Kinsey Reports, on the American Male, the American 
Female, and the Younger Set; 


Ten volumes by Dr. Wilhelm Stekel, two volumes on each of the 


following titles: 
Impotence in the Male; 
Frigidity in Women, 
Sexual Aberrations; 
Sadism and Masochism; 
Peculiarities of Behavior. 

The publisher of these ten volumes is Liveright Publishing Corpo- 
ration of New York. And although the jacket covers of these’ volumes, 
written in popular-professional terminology, carry the notation, "for 
serious adult students" — 

THE COURT: Now just a moment. I am afraid, Doctor, you are 
going beyond the confines of the question. You were asked to enumerate 
what you — 

THE WITNESS: The books. 
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them. Were there any others you want to mention? 


THE WITNESS: Yes — 

Pornography and The Law, by Drs. Eberhard and Phyllis Kron- 
hausen; 

Lolita, by Viadimir Nabokov; 

Male and Female, by Margaret Mead; 

All the Sexes, by George W. Henry, M. D.; 

The Nude, by Kenneth Clark, being the Mellon lectures on art; 

Forever Amber; 

Leonardo da Vinci's Note Books. 

This is a list of over 30 volumes that I have analyzed so far, and 
over 60 titles that I have casually seen and gotten some evaluation on. 


* * * * * 
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[ 358] Tuesday, January 17, 1961 
* * % 
[360] (At the bench:) 

MR. DIETZ: Your Honor, this morning when I came’ ‘into my office 
Dr. Boone was waiting for me and he informed me that he no longer desires 
to testify in this case. He says that he and the nudist movement were in- 
sulted yesterday by a statement ofthe Court. Now I don't know what state- 
ment it is that Your Honor is supposed to have made. As I say, he is the 
one who was up in arms about it, and he asked me if I would request of the 
Court the opportunity to discuss this in chambers, because he is very up- 
set. He feels Your Honor's statement, whatever it was, was unfair to him 
as a witness. | 

THE COURT: I cannot confer with witnesses in chambers: 

[361] MR. DIETZ: This I felt would be Your Honor's Pec and I so in- 
formed him. 

THE COURT: I think it would be unjudicial for me to do so. 

As a matter of fact, the Court did not make any statement to which 
the witness had a right to take offense. On the contrary, because of his 
age, I thought I acted with courtesy towards him, being impressed by his 
age. However, the Court has a right to make comments on the testimony. 
If those comments do not please the witness, that is unfortunate. 

MR. SMITHSON: Your Honor, I don't recall you mene any comment 
upon his testimony. 

MR. DIETZ: It wasn't a comment upon his testimony. T think it was 
a comment upon the nudist movement which Your Honor made. 

THE COURT: What would you like to do? 

MR. DIETZ: I informed Dr. Boone thathe would have to. He doesn't 
want to be held in contempt of court. | 

THE COURT: Oh no, I am not going to hold a man 82 years old in 
contempt of court. : 

MR. DIETZ: And I told him he would have to appear here and be 
excused by Your Honor. 
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THE COURT: No. You may do this. You may make an announcement 
in open court, requesting leave to withdraw the witness, and I shall strike 
the witness' testimony, as far as it has gone. 

[362] MR. SMITHSON: I don't think it has gone far enough that the Govern- 
ment would object to that. 

MR. DIETZ: Your Honor, my client feels that he is being denied a 
fair trial by Your Honor, and asks me to move for a mistrial. 

THE COURT: Oh no--a mistrial because one of your expert wit- 
nesses whom you have retained and paid a fee does not want to proceed 
with his testimony? 

MR. DIETZ: Your Honor, we have not retained this man. He has 
come down here voluntarily and refused any payment whatsoever. 

THE COURT: Even so--merely because a witness whom you have 
called declines to proceed with his testimony? Of course the Court 
appreciates that you are making this motion cum grano salis, in order to 
satisfy your client. The motion is denied. 

MR. DIETZ: May I straighten this point out? 

THE COURT: Yes. 

MR. DIETZ: I may not have been clear. My client is himself a 
member of the nudist movement in the United States. 

THE COURT: I see. 

MR. DIETZ: And he feels that Your Honor's statement, whatever it 
was, of yesterday 'was highly prejudicial to his defense. 

THE COURT: Very well. Apparently counsel didn't even notice the 
statement. 

MR. DIETZ: I recall Your Honor said something about the nudist 
movement. But to tell you the truth, Your Honor, at the time I was awfully 
busy with something else and wasn't paying that much attention. 

THE COURT: It was just a comment on the evidence, then. 

MR. SMITHSON: Your Honor made no comment on the nudist move- 
ment. Your Honor was shown by Mr. Dietz three or four magazines, some 
of the Sunshine & Health magazines; but Your Honor's comment was not on 
the nudist movement. 


109 


THE COURT: Anyway, the nudist movement is not on trial here. 
An honest-to-goodness, sincere nudist does not circulate pictures of 
nudes outside of members of the cult, in the first place. In the second 
place, they don't show pictures with private parts emphasized, or in lasciv- 


ious poses. You know, these photographs impressed the Court, as did also 
the photographs in the prior case, with the thought that the camera must 
have been focused particularly towards the private parts, instead of taking 
a general picture. For example, compare that with such a production as 
Michelangelo's David. That is a statue of a nude male form, but it doesn't 
emphasize any particular organ; so that your eyes are not directed to that 


part. 

MR. SMITHSON: It is symmetry in form. 

[364] THE COURT: I have seen the original statue in italy; and if it empha- 
sizes anything, it emphasizes the man's arm and leg muscles, his physical 
strength. But these photographs emphasize the private parts. I don't think 
honest-to-goodness nudists do that. 

MR, DIETZ: Which photographs is Your Honor referring to?-- be- 
cause there are a lot of photographs here that don't touch Meineke and 
which Heinecke never saw. 

THE COURT: Iam referring to all the ne that display the 
nude male form. They all emphasize the private parts, as though the 
camera were focused towards that part of the body. Also some of them 
show an enlarged and abnormal position of the private parts. 

MR. DIETZ: A great majority of the photographs that have been in- 
troduced in evidence in this case Heinecke had absolutely nothing to do with. 
THE COURT: That is something else. That is what the jury will 

have to decide. 

MR. DIETZ: Oh yes. 

THE COURT: However, may I venture to recall this to counsel's 
mind, that when the motion was argued to vacate the order admitting Womack 
to bail, counsel's position was that Womack knew nothing about these photo- 
graphs and that they were all Heinecke's. 


[365] 
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MR. DIETZ: No, I never made that. What I said was that as to these 
books it was Heinecke and not Womack; and that was a charge brought 
against Womack. 

THE COURT: No. You took the position generally that Womack didn't 
know anything about all these activities, and they were purely Heinecke. 
However, members of the bar are not required to be consistent. 

MR. DIETZ: How well I know. 

Now, Your Honor, I would like to call Dr. Boone back and ask him on 
the witness stand if he desires to withdraw. And will Your Honor permit 
me to ask him why he desires to withdraw? 

MR. SMITHSON: No. 

MR. DIETZ: I asked the question of the Court, Mr. Smithson. 

MR. SMITHSON: I beg Your Honor's pardon. I should not have inter- 


jected that emphatic "No." 
THE COURT: I beg pardon? 
MR. SMITHSON: I say I shouldn't have spoken when the question was 


put to Your Honor. And it was an emphatic and involuntary "No," for which 
I apologize. | 

THE COURT: I don't like to make advance rulings; but I would cer- 
tainly sustain an objection to 2 question asking 2 witness why he doesn't 
want to testify. 

MR. DIETZ: All right. 

THE COURT: Now on cross-examination, if he refuses to answer a 


[366] question, it would be proper and permissible to ask the witness, "Why don't 


you want to answer the question?” But when he is your own witness, no, 
and especially if he is not 2 hostile witness. If you had a hostile or re- 
luctant witness, the situation might be different. 

MR. DIETZ: I have a reluctant witness. 

THE COURT: But not a hostile witness. 

MR. DIETZ: No, not a hostile witness. 

THE COURT: And besides which, my understanding is, he is called 
to give expert testimony. 
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MR. DIETZ: Yes. 

THE COURT: The rule as sto reluctant, hostile witnesses naturally 
does not apply to expert testimony. 

MR. DIETZ: I think that concludes our session at the eich: then? 

THE COURT: I think so. 

MR. DIETZ: Of course, to have the record complete, I have to go 
through the procedure of asking certain questions; and of course Mr. 
Smithson objects; and Your Honor rules. , 

THE COURT: Very well, You can do that. 

MR. DIETZ: Thank you. 

(Counsel having returned to trial tables:) 
THE COURT: You may proceed. 
Thereupon, 
[367] DR. ILSLEY BOONE, 
having returned to the stand, was examined and testified furthest as follows: 


DIRECT EXAMINATION 
(RESUM ED) 


BY MR. DIETZ: 
Q. Dr. Boone, do you wish to be withdrawn as a witness in this 
case? A. Only after a reading -- 


THE COURT: No. Do you mind answering the question, yes or no. 
THE WITNESS: Your Honor, that depends upon a condition. 
THE COURT: The Court isn't interested in conditions, 


THE WITNESS: I have-- 

THE COURT: Just a moment. I am going to ask the ee to 
read the question. And you may answer yes or no, or you ey decline 
to answer. 

Now will you read the question, please. 

(The question was read by the reporter.) 

THE WITNESS: I decline to answer without the opportunity of ex- 
plaining my answer. 

BY MR. DIETZ: 
Q. What explanation do you wish to give? 
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[368 ] MR. SMITHSON: I believe that would be wholly objectionable, not 
relevant and material. 

THE COURT: The Court will sustain the objection. We have to pro- 
ceed by question and answer. He is your witness, Mr. Dietz. You are not 
cross-examining the other sidés witness. He is your witness, and you have 
called him in the capacity of an expert. Now you will either proceed to 
examine him and he will proceed to answer questions, or you may with- 
draw him. 

I think when it comes to an expert witness, the Court has no authority 
to direct anyone to give expert testimony. So I am not going to direct the 
witness to answer. It would be otherwise if he were a witness as to facts, 
and 2 hostile witness. But when it comes to an expert witness, you have 
tendered him. If he doesn’t want to answer your questions, you may with- 
draw him and I will strike all the testimony from the record that he has 
given so far. 

MR. DIETZ: Your Honor, counsel moves the Court to have the jurors 
withdrawn, so that we can clarify this matter on the record. 

THE COURT: I see no purpose to be served by any interrogation of 
this witness outside of the presence of the jury. 

MR. DIETZ: Counsel begs the Court's indulgence. 

THE COURT: Yes indeed. 

(There was a brief pause.) 
* * a 
BY MR. DIETZ: 

Q. Dr. Boone, are you a member of any scientific societies or 
organizations? A. Yes. 

Q. And what are they, sir? 

THE WITNESS: Your Honor, may I ask the Court a question? 

THE COURT: I beg pardon? 

THE WITNESS: May I ask you a question? 

THE COURT: Yes indeed. 

THE WITNESS: If I proceed to answer the attorney, am I therefore 


consenting to a continuation of my examination here without our prior 
question being settled? 

THE COURT: Will you state your question again? __ 

THE WITNESS: Yes. I I continue to answer the attorney, am I 
thereby consenting to a continuation of my examination, without the prior 
question being answered? 

THE COURT: I don't know. We will have to take up each question 
as it comes along. 

THE WITNESS: But there is a prior issue, and that is » whether or 
not I am to be a witness. 

THE COURT: Well yau are a witness. 

Mr. Dietz, we have to make progress. Either this witness is going 
to testify or he is not going to testify; and Iam not going to allow the time 
of the jury and the Court to be consumed in any colloquies between counsel 
and the witness to decide whether the witness should or should not testify. 

Are you willing to testify, or aren't you? If you are not, you will 
be excused. 

THE WITNESS: I am perfectly willing to, -- 

THE COURT: Very well. Then you may answer. 

THE WITNESS: --under some conditions. 

THE COURT: I beg pardon? 

THE WITNESS: Iam perfectly willing to, under some conditions. 

THE COURT: We can't fix conditions. 

THE WITNESS: Ali I ask is for fair conditions. 

MR. SMITHSON: I move that that be stricken. 

THE COURT: The Court controls the conditions,-- | 

THE WITNESS: Yes, sir. 

THE COURT: -- and not the witness. 


Now let's proceed. Either let the witness answer the question, or 


you may withdraw the witness. 
BY MR. DIETZ: 
@. Dr. Boone, are you a member of the American nudists' move- 
ment? A. I still want the answer from the Court as to whether my reply 


to your question assumes that I am continuing as a witness. 

THE COURT: You will not get any answer from the Court. Wit- 
nesses do not have the right, and neither do counsel, to interrogate the 
Court. 

Do you want to withdraw the witness? (No response.) 

You may continue questioning him. That is your right; and if he re- 
fuses to answer, I shall not compel him to answer, because he is called 
as an expert and nobody can be compelled to give expert testimony. How- 
ever, you have a right to ask him questions, and he has a right to answer 
them or 2 right to refuse to answer them. But let's proceed and not waste 
time unnecessarily. There are 14 jurors in the box, there is the Court, 

[372] there is Government counsel, and the various Court officials; and 
there are other litigants waiting to have their cases heard. 

MR. DIETZ: Your Honor, this counsel feels that this Doctor's testi- 
mony is very important to our defense in this case. 

THE COURT: I shall admit it, as I indicated, if he wants to give it. 
But you have got to make a decision and go on. 

BY MR. DIETZ: 

Q. Dr. Boone, in any colloquy or statements from any counsel or 
from the Court of yesterday, did you take personal affront and insult? 

MR. SMITHSON: Your Honor,-- 

THE WITNESS: I certainly did. 

THE COURT: Just 2 moment. 

MR. SMITHSON: I think that is an improper question. 

THE COURT: Objection sustained. You know perfectly well that is 
not a permissible question. And let the answer be stricken. 

BY MR DIETZ: 


Q. Dr. Boone, were you receiving any fee or pay to come here 
and testify? 
THE COURT: Just a moment. Iam going to exclude that. That is 
[373] a proper question for cross-examination, if cross-examining counsel wishes 
to ask that. It is not a proper question on direct examination. 
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MR. DIETZ: May I have Your Honor's indulgence again for just 
one second? 

THE COURT: Yes. But let's expedite it. We have been at this for 
25 minutes, I notice by the clock. 

(Following brief pause:) 

MR. DIETZ: May it please Your Honor, upon the grounds stated at 
the bench, counsel moves to withdraw the witness. 

THE COURT: Well I don't know of any grounds stated at the bench. 
You have a right to withdraw the witness, if you wish. 

MR. DIETZ: Will Your Honor give us the right to approach the 
bench, and I will state the grounds? 

THE COURT: No. The Court doesn't need any grounds. The Court 
will grant you leave to withdraw the witness, with the understanding, how- 
ever, that the Court will strike all of the testimony so far given by the wit- 
ness, because there has been no opportunity to cross-examine him. 

MR. DIETZ: Then, Your Honor, I will withdraw my motion to with- 


draw the witness, and state no further questions at this time, and leave 


him open to cross-examination by counsel for the Government. 
MR. SMITHSON: No questions. 
* * * 
THOMAS J. FAY 
DIRECT EXAMINATION 
BY MR, DIETZ: 
Q. Inspector Fay, you used the fake name or test name of Roberta 
Flowers? A. At one time, yes. 
Q. And when was that? A. I believe it was used in the unlawful 
hearing before the Post Office Department. 
Q. And was that in the year 1959 that you used the name of 
Roberta Flowers? A. I don't know the exact date, but I believe it was. 
THE COURT: Is this relevant to the issues of this case, Mr. Dietz? 
MR. DIETZ: This counsel believes they are relevant, Your Honor. 
THE COURT: Then suppose you come to the bench and tell it pri- 
vately to the Court, the grounds upon which it is relevant. 


(At the bench:) 

THE COURT: It may be admissible on cross-examination; but you 
are calling him as your witness. 

MR. DIETZ: Oh yes, I realize that. But Your Honor will recall I 
filed certain motions to suppress evidence in this case. 

THE COURT: Yes. 

[376] MR. DIETZ: Your Honor decided it based upon this affidavit which 
I show Your Honor, which is from the Court files. 

THE COURT: Yes. 

MR. DIETZ: And particularly, as you notice, it says "T made pur- 
chases through the mail of advertising matter and I have seen photos.” 
At the time I raised the point that these purchases had been made over a 
year or more prior to the time-- 

THE COURT: In other words, are you offering this evidence in an 
effort to attack the warrant? 

MR. DIETZ: Yes. 

THE COURT: It is excluded. I thought that was it. 

MR. SMITHSON: That is what I was afraid of. 

THE COURT: The validity of the warrant was passed upon by motion 
to suppress, and that is res judicata. 

MR. DIETZ: All right, sir. 

Now, Your Honor, may I make--I don't know if Iam going the right 
way about this; I am trying my best--but may I make a proffer to the Court 
of this letter dated December 24th, 1959 to A. Heinecke, signed by Roberta 
Flowers? And this is the letter referring to the search warrant, that he 
made purchases through the mail of advertising matter, so the record 
will show my point. 

THE COURT: Very well. Your offer of proof has been made. It is 
on the record. The Court adheres to its ruling. 

[377] MR. DIETZ: May I have this letter marked. 
THE COURT: Let it be marked as an exhibit for identification. 


(The letter December 24, 1959, Flowers 
to Heinecke, was marked for identification 
as Defendant's Exhibit No. 9.) 


117 


MR. DIETZ: Then I suppose the proper thing for me to do is offer 
it in evidence. 

THE COURT: No, that isn't necessary. I have excluded the testi- 
mony. You have protected the record by making the tender. 

MR. DIETZ: That is what I wanted to do. 

THE COURT: You have made a proper tender of proof. 

MR. DIETZ: Thank you. 

THE COURT: I shall not reopen the question of the validity of the 


search warrant. 


MR. DIETZ: Thank you, Your Honor. I don't need the file any further. 


THE COURT: Very well. 

(Counsel having returned to trial tables:) 
THE COURT: You may step down. 

(The witness Fay left the stand.) 

MR. DIETZ: Inspector Harry Simon. 
May I have Exhibit 3, please? 


HARRY J. SIMON, 
DIRECT EXAMINATION 
BY MR. DIETZ: 
Q. Inspector Simon, do you know Walter Byers, who was a witness 


in this case for the Government? A. Yes, sir. 

Q.  Ishow you Exhibit 3-A and contents. A. Thank you. I have 
examined this. 

Q. Did you, in the State of--is that North Carolina? A. Yes. 

Q. Did you, in the State of North Carolina, obtain ‘that exhibit 
from Walter Byers? A. I did not. 

Q. Have you ever been to Pope Air Force Bases! in the State of 
North Carolina? A. Ihave not. 

Q. Then you never talked to Walter Byers in the State of North 
Carolina? A. No, sir. 

[379 ] Q. And particularly I ask you if in the State of North Carolina, 

at Pope Air Force Base, you searched or looked into any footlocker of 
obtained anything from a footlocker from the witness Water Byers. 
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A. I did not. 

THE COURT: I don't think that is relevant. 

MR. DIETZ: Well, Your Honor, the other gentlemen testified, Walter 
Byers testified, for the Government that such and such actually happened 
with Inspector Simon. 

THE COURT: Very well. 

MR. DIETZ: I think I am entitled by this witness to impeach the 
testimony of the other witness. 

MR. SMITHSON: I don't think that is impeaching. It is a question 
of credibility for the jury, Your Honor. 

MR. DIETZ: Well, on credibility. 

THE COURT: Very well. 

BY MR. DIETZ: 

Q. Now, Inspector Simon, you have had years and years of ex- 
perience in working for the Post Office in the alleged obscene materials 
division; is that correct? A. I have. 

Q. And lask you, sir, if you will look at the envelope, Exhibit 3-A, 
the envelope itself. A. I have examined it. 

Q. Ali right. Now I ask you, sir, is that the type of envelope in 
which photographs of the type that you have wrapped in this rubber band-- 

[380] I ask you if that is the type of envelope used for the transmittal 
through the mails of those photographs. 

MR. SMITHSON: Objection, Your Honor. Unless he was the one who 
mailed it or received it, he can't say what may have been used on this 
occasion. It is not what is the practice. 

THE COURT: If he can’t answer, he may say so. 

MP. SMITHSON: Very well. 

THE COURT: If he can answer it, he may. 

MR. DIETZ: I think this man is qualified to answer it. 

THE COURT: Just a moment. 

THE WITNESS: I have seen pictures of this type go through the mails 
in this type of envelope. 


BY MR. DIETZ: 

Q. You have? A. Yes, sir. 

Q. And how long ago was that? 

MR. SMITHSON: I object, Your Honor. It is a question of whether 
or not it could be. 

MR. DIETZ: All right. 

THE COURT: He may answer. 

How long ago was that? 

THE WITNESS: Oh, I see it from time to time, and with a number 
of dealers. 

[381] BY MR. DIETZ: 

Q. Did you receive those exhibits here in Washington, 3-A and 
contents? A. I did. | 

Q. And did they all come to you transmitted in one envelope? 

A. Yes, they did. : 
Q. And when you received them--well first let me ask you this: 
Who transmitted the exhibit 3-A to you, 3-A and all of those-- 
A, I think, through G? A. It was a postal inspector in North Carolina, who 
submitted a report transmitting this material. And since I had the investi- 
gation of Al Heinecke, this material was received by me ah official 
channels at Washington, D. C. on September 12. 

Q. Yes. A. AndI immediately initialed the envelope and each en- 
closure when I received it. 

Q. All right. Now, sir, when you received it, do you recall whether 
all or any of 3-C, 3-D, 3-E, 3-F or the photographs 3-G were in the en- 
velope 3-A, or were they in a big envelope containing all separate? A. I 
don't recall. | 

[382] Q. You don't recall? A. No, sir. 

Q. Now, at any time from December 12th when you received these 
exhibits from the postal inspector in North Carolina,-- A September 12th. 

Q. Excuse me--September 12th. I thought you said December-- . 
September 12th, at any time since that date when you received these exhibits, 
have the exhibits been separated in any way? A. I can't recall. 
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Q. Have those exhibits continuously and uninterruptedly been in 
your possession? A. They were in my possession until they were referred 
to the United States Aticrney in Washington, D. C., which was some time 
in October, I believe. 

Q. When you referred them to the United States Attorney's Office 
for the District of Columbia, did you refer them in another envelope? 
Were they contained in another envelope? A. I don't recall at this time, 
Mr. Dietz. 

Q. Could they have been in another envelope? A. I hada number 
of exhibits in an envelope addressed to the United States Attorney. 

Q@. And these exhibits we have, 3-A through 3-G, were they mixed 
with other exhibits in this envelope that you referred this matter to the 
United States Attorney? A. Everything received from Mr. Byers which 
he surrendered to the inspector in North Carolina was kept together. Byers 

[383 } initialed this material on August 24, 1960, at which time he was con- 
fronted by the inspector. So everything received from Byers was kept to- 
gether, and Iam assuming that this material was in this manner when it 
was presented to the United States Attorney, because I would not have 
separated the material from the same individual and intermingled it with 
other exhibits received from other sources. 

x a * 
ARTHUR LEWIS 
DIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Mr. Lewis, please state your full name, and speak up in a loud 
yaice so that the I=st juror can hear you, and speak into the microphone, 
please. A. Yes. 

[385] Q. What is your name? A. Arthur Lewis. 

THE COURT: How @ you spell your last name? There are two 
ways of spelling it, you know. 

THE WITNESS: L-e-w-i-s. 

BY MR. DIETZ: 
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@. Mr. Lewis, what is your profession; what do you do for a living? 
A. Iam an artist. 

Q. Are you a creative artist? A. Yes, Iam. 

Q. And how many years have you been interested in art? A. I 
have been interested in art all of my life, although I have also made my 
living at it in more recent years. 

Q. How many years have you made your living at it? A. Iwill 


say I have used art as a major means of my support for some 10 or 11 


years. 
Q. Have you ever studied art in any schools? A. Yes, I have. 
Q. And where were those schools? A. In the Philadelphia area; 
the public schools. 
Q. Have you ever done anything at Temple University in the field 
of art? A. Yes, I have worked in the extracurricular activity in art,and 
[386 ] also acted as associate editor on one of the publications. 
Q. Have you ever been commissioned to do oil paintings, water 
colors, charcoal or pencil drawings? A. A great number, yes, T have. 
Q. Agreat number. Is that more than a hundred? Less than a 
hundred? A. I should say close to a hundred. 
Q. Have you ever had on exposition any paintings of nudes--oil 
paintings or charcoal paintings or water color paintings? A. Yes, I have. 
Q. And have these paintings of nudes ever won you any acclaim? 
A. Yes. On one occasion at least two of them were adjudged by the judges 
at the exhibition to be the most popular of the category of paintings there. 
* * * * * 
[887] BY MR. DIETZ: 
Q. Mr. Lewis, I show you Government Exhibits No. 16, 17, 18 
and 19, and ask you to examine them, please. 
(There was a brief pause.) 
THE COURT: You may proceed, Mr. Dietz. 
MR. DIETZ: Yes, sir. 
BY MR. DIETZ: 


Q. Have you examined the exhibits, sir? A. Yes, I have. 

Q. Did you do any work on this particular book? A. Yes, I did. 

Q. And what work did you do on this book? A. I prepared the 
text, the original text, and I also did some of the line drawings. 

Q. Now in the preparation of this text, were any other art books 
used as references? A. Yes. I used a great many other art books, I 
would say more than 25, as well as visits to exhibits, museums, discussion 
with other artists. Yes, all of that was done in the preparation. 

[388] Q. And approximately how long in length of time did it take you 
to prepare this text? A. I spent at least four or five months. 

Q. Now from your experience as an artist, I ask you, sir, is this 
a proper text to demonstrate a basic approach to drawing? 

MR. SMITHSON: Your Honor, I must object. 

THE COURT: Objection sustained. 

BY MR. DIETZ: 

Q. Have you studied any other books on the question of how to 
draw, or the topic of how to draw? A. Yes, I have. 

Q. And how many other books have you studied, approximately, 
on the topic of how to draw? A. Through all the years, it comes to at 
least 59, I should think. 

Q. Does this text compare favorably or unfavorably with the other 
books that you have studies on how to draw? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. It may well be that there are 
other books that are obscene too, you know. The mere fact that this may 
compare favorably with other books doesn't prove anything. Iam going 
to exclude this testimony. The mere fact that there are other books, other 
photographs, other magazines, somewhat similar--and undoubtedly there 
are--to those involved here is not relevant. It may be that other people 

[389] are violating the law. 

MR. DIETZ: Your Honor, it is counsel's position that this text 

material, which covers 2 great part of this book, is not obscene in any way. 
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THE COURT: Iam excluding only the one question that you asked. 
I rule on one thing at a time. 
MR. DIETZ: All right, Your Honor. 
THE COURT: Iam excluding any comparison between this book 
and other books, because for all I know the comparison may be with ob- 
" scene books, and that would be irrelevant. 
BY MR. DIETZ: 
Q. What books have you studied or reviewed-- 
THE COURT: I am going to exclude any comparison with other 
books. 


MR. DIETZ: All right. 

THE COURT: I have indicated at the bench yesterday at considerable 
length why evidence of this type is not admissible. I don't think I shali 
repeat it in open court. It may merely show that other people are violating 
the same law. I don't know. We would be going off on tangents. The 


question for the jury to decide is whether this book is obscene, not whether 
it is no worse than some other book. 
BY MR. DIETZ: 
Q. Mr. Lewis, are there any, in the text of this book, are there 
any obscene words, dirty words, filthy words, anything that could be 
[390] considered bad? 
MR. SMITHSON: I object, Your Honor. | 
THE COURT: Objection sustained. The book speaks for itself. If 
necessary the book can be read to the jury. 
MR. DIETZ: Your Honor, I move at this time for permission to read 
the book to the jury. 
THE COURT: You can do so in your closing argument to the jury, 
if you wish to do that. 
MR. DIETZ: Thank you. 
BY MR. DIETZ: 
Q. Now, Mr. Lewis, would you be good enough to turn to page 18 
of volume 1 of Basic Approach to Drawing the Nude, which I believe is 
Exhibit 16 in evidence. A. To page-- 


Q. Eighteen. 
THE COURT: Is there another copy of this book available? 
ae * * * * 
[391] Q. Now, Mr. Lewis, have you turned to page 18 of volume 1? 
A. Yes. 

Q. Where it says "Exercise." A. Yes. 

Q.  Idirect your attention to that part of the page. I ask you, sir, 
if you can demonstrate in court here on this blackboard this exercise and 
how it would be used in relation to this book as an art course in teaching 
drawing. 

MR. SMITHSON: Your Honor, I don't think that is appropriate. I 
object. 

THE COURT: Are you objecting? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Objection sustained. 

Iam going to say this to counsel. If this book was limited to use in 


art schools, it may perhaps be, although I am not so certain, that the book 
is not within the prohibited class. But the evidence tends to show that it 
was sent promiscuously to anyone who ordered it, and that invitations to 


order the book were sent to people on a very large mailing list. There- 
fore the fact that the book may be used in art schools is irrelevant. 

A medical textbook showing certain intimate portions of the human 
anatomy or certain functions would not be obscene if used in medical 
schools for the purpose of instructing medical students. But if the same 
book is sold promiscuously to anyone who asks for it, and is advertised 

[392] to a large mailing list, an entirely different question arises. 

I must say that even for art schools there are some features of this 
book that are questionable. 

Counsel may come to the bench, please. 

(At the bench:) 

THE COURT: Now of course art schools draw nude figures. They 
have nude models. But artists don't ordinarily depict pubic hair. Ordi- 
nariiy great art works that show the human form do not depict pubic hair. 
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Also, some of these drawings are very lascivious--for instance, 
the drawing on page 65, and on 64; certainly the drawing on page 67, 
and on 71. 

MR. SMITHSON: Did Your Honor look at the one on page 92? 

THE COURT: Oh yes. Certainly that is not for art schools. 

MR, DIETZ: If you take that out of context. But if you turn back 
one page or two pages, you will see the sequence. 

THE COURT: Yes. But no art schools, I venture to say, no legiti- 
mate art schools, would teach anybody to draw that. 

MR. DIETZ: I have art books here. 

THE COURT: In any event, that is not the point. I am just explain- 
ing to you why I am ruling out this evidence. Iam not going to take the 

[393 ] time of the Court by having this witness, who is an experienced 
artist, no doubt, give us all a lesson. 

MR. DIETZ: May I state to Your Honor my position ¢ on this? 

THE COURT: Yes indeed. 

MR. DIETZ: Of course Your Honor has stated these were all sent 
out promiscuously. 

THE COURT: I beg your pardon? 

MR. DIETZ: Your Honor has stated that advertisements were sent 
out promiscuously. The evidence so far that the Court has received is to 
that nature. But we hope to show that it wasn't this defendant's intention 
to send out this material promiscuously. | 

THE COURT: You have a right to show that. 

MR. DIETZ: Yes. 

THE COURT: But you are not showing that now, that it was not his 
intention. Apparently the evidence of the Government tends to show that 
the mailing list, consisting of thousands of names, was made up ina 
rather irresponsible fashion. | 

MR. DIETZ: Not this man's mailing list. Maybe the pairing list 
that came from International Art Institute, from the other defendant. 


THE COURT: But his name and return address were on the envelope. 
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[394] You may disprove all of that; but the pending question does not go 
to that issue. 

Well, let us proceed. 

MR. DIETZ: While we are at the bench, I might state, if Your Honor 
would have permitted me to, I could show by comparison with these books 
that we have marked as exhibits the same style and the same type of text 
and photographs and drawings that are in the exhibit that Your Honor has 
before you. : 

THE COURT: You mean the other books that I have excluded? 

MR. DIETZ: Yes. 

THE COURT: Well, I didn't want to repeat this in the hearing of the 
jury. 

MR. DIETZ: I understand. You are doing this for my benefit at the 
bench. 

THE COURT: It is like saying, when a person is tried on a charge 
of robbery, "We can show lots of other people commit robberies." 


MR. DIETZ: May I respectfully differ in my opinion with Your Honor 
on this as regards this book? 

THE COURT: Very well. 

(Counsel having returned to trial tables:)} 


THE COURT: You may proceed. : 

MR. DIETZ: Your Honor, that is all I would inquire of this witness. 
THE COURT: Very well ; 

MR. SMITHSON: I haven't any questions. of this witness. 


* * * * * 


MAURICE LEE BRADDELL 
* a * 
DIRECT EXAMINATION 
BY MR. DIETZ: 
2. State your full name please, sir, and speak in a loud voice and 
speak into the microphone. A. My full name is Maurice Lee Braddell-- 
B-r-a-d-d-e-l-l. 


127 


[396] Q. Now, Mr. Braddell, are you an artist by trade or profession? 

A. Iam an art restorer. 

Q. And what is anart restorer? What does that is of ? 
A. His business is to look after the care and maintenance of paintings of 
all periods, all centuries, all countries, such as you find in any public 
gallery. They are in his care. 

Q. And how long have you been so engaged? A. Since 1948, 

Q. And have you ever done any restoration of note, either in 
Europe or in the United States? Well, let us take Europe first. A. Well, 
I practiced in London. I was at the Cortaud Institute. It is part of the 
University of London, and the laboratory is sort of attached to the National 
Gallery. I brought some press items which might possibly give you a quick 
indication of some work I did in London at Lincoln's Inn Hall. 

THE COURT: I think he has given enough of his history as an art 
restorer. He is identified as an art restorer. 

MR, DIETZ: May I have one thing further? 

THE COURT: Oh yes. Proceed. 

BY MR. DIETZ: 
Q. Have you ever been commissioned to do any art restoration 
[397] work in the United States through any museum? A. Yes, I have, yes. 


The Metropolitan Museum, where I was approved, when there were some 


problems with some big paintings that came over from Germany. They 
gave the job to me and I went down there, and this last year I was down 
there for about three months working on 14 big pictures. = you want them, 
I have a few photographs of them. 

Q. Mr. Braddell, in this work of art restoration, please try and 
explain to the Court and the jury what this consists of. Do you use nude 
photographs in this work, or anything along those lines ? 

* * * * 1% 

[898] THE COURT: I am going to adhere to my ruling excluding the 
question, because the question covers a broad field, in effect asking the 
witness to deliver a lecture on how the restoration of art is done. I suggest 
you ask more specific questions that are relevant to the issues of this case. 
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[394] You may disprove all of that; but the pending question does not go 
to that issue. 

Well, let us proceed. 

MR. DIETZ: While we are at the bench, I might state, if Your Honor 
would have permitted me to, I could show by comparison with these books 
that we have marked as exhibits the same style and the same type of text 
and photographs and drawings that are in the exhibit that Your Honor has 
before you. 

THE COURT: You mean the other books that I have excluded? 

MR. DIETZ: Yes. 

THE COURT: Well, I didn't want to repeat this in the hearing of the 
jury. 

MR. DIETZ: I understand. You are doing this for my benefit at the 
bench. 

THE COURT: It is like saying, when 2 person is tried on a charge 
of robbery, "We can show lots of other people commit robberies." 


MR. DIETZ: May I respectfully differ in my opinion with Your Honor 
on this as regards this book? 

THE COURT: Very well. 

(Counsel having returned to trial tables:) 


THE COURT: You may proceed. ; 

MR. DIETZ: | Your Honor, that is all I would inquire of this witness. 
THE COURT: Very well n 

MR. SMITHSON: I haven't any questions. of this witness. 


* * cd * * 


MAURICE LEE BRADDELL 
x * * 
DIRECT EXAMINATION 
BY MR. DIETZ: 
Q. State your full name please, sir, and speak in a loud voice and 
speak into the microphone. A. My full name is Maurice Lee Braddell-- 
B-r-a-d-d-e-l-l. 
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[396] Q. Now, Mr. Braddell, are you an artist by trade or profession? 
A. Iam an art restorer. 
Q. And what is anart restorer? What does that consist of? 
A. His business is to look after the care and maintenance of paintings of 


all periods, all centuries, all countries, such as you find in any public 


gallery. They are in his care. 

Q. And how long have you been so engaged? A. Since 1948. 

Q. And have you ever done any restoration of note, either in 
Europe or in the United States? Well, let us take Europe first. A. Well, 

I practiced in London. I was at the Cortaud Institute. It is part of the 
University of London, and the laboratory is sort of attached to the National 
Gallery. I brought some press items which might possibly give you a quick 
indication of some work I did in London at Lincoln's Inn Hall. 

THE COURT: I think he has given enough of his history as an art 
restorer. He is identified as an art restorer. 

MR. DIETZ: May I have one thing further? 

THE COURT: Oh yes. Proceed. 

BY MR. DIETZ: 

Q. Have you ever been commissioned to do any art restoration 

[397] work in the United States through any museum? A. Yes, I have, yes. 
The Metropolitan Museum, where I was approved, when there were some 
problems with some big paintings that came over from Germany. They 
gave the job to me and I went down there, and this last year I was down 
there for about three months working on 14 big pictures. ~ you want them, 
I have a few photographs of them. 

Q. Mr. Braddell, in this work of art restoration, please try and 
explain to the Court and the jury what this consists of. Do you use nude 
photographs in this work, or anything along those lines? 

* * x * * 

[398] THE COURT: I am going to adhere to my ruling excluding the 
question, because the question covers a broad field, in effect asking the 
witness to deliver a lecture on how the restoration of art is done. I suggest 
you ask more specific questions that are relevant to the issues of this case. 
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MR. DIETZ: All right, Your Honor. 
THE WITNESS: I think I can answer that question quickly, and-- 
THE COURT: No, just 2 moment. 
THE WITNESS: --without a lecture. I don't have to give a lecture. 
THE COURT: Just a moment. You may not make any comments or 
remarks. You may only answer questions. 
BY MR. DIETZ: 
Q. Mr. Braddell, on occasion are nude photographs used in your 
work? A. They would have to be, if-- 
THE COURT: Just answer yes or no. 
THE WITNESS: Yes, they are. 
BY MR. DIETZ: 

[399] Q. And when would those occasions arise? A. With the restoration 
of classical pictures in which there are figures, either partially draped, 
wholly draped, or undraped, the figure work is done from a model. One 
hag 2 choice either of employing a model, which is vey expensive, or of 
obtaining photographs which are sufficiently similar in lighting or position 
to the work you have to do. This is quite customary with everybody. 


* * * * * 


DR. FRANK J. FAGAN, JR., 
* * 


DIRECT EXAMINATION 
* * * 
[400] BY MR. DIETZ: 
Q. Dr. Fagan, you are a doctor of what? A. Medicine. 
Q. And do you specialize in any branch of medicine? A. Yes, 
sir, I specialize in psychiatry. 
THE COURT: I think for the purpose of identification you ought to 
ask his address. 
MR. DIETZ: Oh, excuse me. I thought I had. 
BY MR. DIETZ: 
Q. What is your address? Where do you live? A. 1323 New 
Hampshire Avenue, Northwest. 
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Q. Is that Washington, D.C.? A. Washington, D. C., near Dupont 
Circle. 

Q. Now, Dr. Fagan, what schools have you attended to obtain your 
degrees? A. I obtained my first degree, bachelor of science, majoring 
in biology and minor in philosophy, at Spring Hill College. That is a Jesuit 
school which has been in existence over a hundred years, at Mobile, Alabama. 

[401] Q. And then did you attend any medical school? A. Georgetown 
University Medical School, in Washington, D. C., from which I graduated 
in June of 1947. : 

Q. And did you do any intern work or anything along that nature; 
and if so, what hospitals? A. I have been to two hospitals. The first 
internship I began immediately after medical school in my home town. 

And this hospital, subsequent to my beginning the internship there, went 
off the approved list for internships. I was attracted to it very largely, 

I suppose, because I was attracted to my home town. So I subsequently 
took another year of internship in the United States Public Health Service 
hospital in Seattle, Washington. 

Q. And have you ever done or received any specialized training 
in the field of psychiatry? A. Yes, sir. I began formal specialized train- 
ing in the field of psychiatry at the Menninger School of Psychiatry in 


Topeka, Kansas. The hospital with which I was associated there was the 


Veterans Administration Hospital. 

Q. And have you been associated or done any work in psychiatry 
in the District of Columbia--associated in any hospitals or done any work 
in psychiatry in the District of Columbia? A. There was approximately 
a year that I spent, beginning in 1958 and ending in 1958, at St. Elizabeths 
Hospital in Washington, D. C., where I served in various na work- 

[402] ing in different parts of the hospital. 

Q. But you served as a psychiatrist? A. Yes, in every instance. 

Q. And are you now engaged in the private practice of medicine, 
specializing in psychiatry, in the District of Columbia? A. Yes, sir. I 
limit my work exclusively to psychiatry, beyond the fact that Ihave done 
some general medical work for friends of mine, gratis. 
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Q. And are you licensed? Do you have any license from any state, 
the District of Columbia or elsewhere? A. The District of Columbia and 
New York State and Florida. I had to take 2 separate examination in part 
for my District of Columbia license. The New York State license came 
to me because I was a diplomate of the National Board of Medical Ex- 
aminers. Florida does not accept National Board or any other state 
license; so I took a separate examination there. I have now made appli- 
cation for Maryland license. There will be no examination necessary 


there. 
Q. Have you done work in psychiatry with young or adolescent 


boys in Montgomery County? A. Yes, Ihave. This was done in associa- 
tion with Dr. Michael M. Miller, in work under the auspices of the Mont- 
gomery County Juvenile Court; and these boys were of varying ages, as 
[ 403] young as eight, and it would seem to me some of them appeared to 
be perhaps as old as 18. 
MR. DIETZ: Your Honor, I submit that this gentleman is qualified 
as a psychiatrist. 


THE COURT: Oh yes, he is a qualified psychiatrist; there is no 
question about that. I don't suppose you raise any question about that. 
* * 


me x * 


BY MR. DIETZ: 

Q. Now, Doctor, to prepare you to testify for this court appear- 
ance, have you made a study or survey of certain literature in the District 
of Columbia? A. Ihave. I began particular work in that regard-- 

THE COURT: I suggest you limit your answer to the questions. 

THE WITNESS: Thank you, Your Honor. 

THE COURT: You answered the question in the affirmative, I be- 
lieve. 

BY MR. DIETZ: 

Q. I show you Defendant's Exhibits numbers 3, 4, 5, 6, and 7. I 

ask you, sir, if you are familiar with those exhibits. A. I am familiar 
[ 404] with each and every one of them. 
MR. DIETZ: And now may I have Exhibits 16, 17, 18 and 19, please? 


BY MR, DIETZ: 

Q.  Ishow you, sir, Government Exhibit No. 16, 17, 18 and 19. I 
ask you, sir, if you are familiar with those exhibits. A. Yes, Iam. 

Q.  Iask you, sir, if Government Exhibits 16, 17, 18 and 19 are in 
your opinion as a psychiatrist comparable with Defendant's Exhibits 3, 4, 
5, 6 and 7. 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. And I might say that the reason 
I am sustaining the objection is this. We would then have to try the issue 
as to whether the Defendant's exhibits with which comparison is being made 
are obscene or not, and that would let this case go off on tangents. 


The principal question involved in this case, as far as the character 
of the literature is concerned, is whether the photographs and the other 
material are obscene. Whether they are worse, better or comparable 
with what somebody else publishes is immaterial, because it may be that 
the literature used as a basis for comparison is also obscene; and we are 


not going to go into that issue. 
BY MR, DIETZ: 

Q. Then, Doctor, viewing the Defendant's exhibits that you have 
in front of you--3, 4, 5, 6 and 7--are these exhibits in circulation in the 
District of Columbia? 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Objection sustained. The mere fact that books circu- 
late doesn't prove that they are not obscene. I think it is a matter of common 
knowledge that there are many news stands and especially magazine counters 
in drug stores and other places that carry many publications that probably 
could not pass muster. But the authorities just can't get at all of them at 
the same time. So the mere fact that a book circulates does not make it 
a basis for comparison. 

MR. DIETZ: May counsel approach the bench and make a proffer of 
proof? 

THE COURT: Yes indeed. 
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(At the bench:) 

MR. DIETZ: May it please Your Honor, like I said before, I don't 
know whether I am doing it the right way, but I am trying to do it the 
right way. 

THE COURT: You are doing very well. The Court appreciates the 
fact that you have a very difficult case and that you are representing your 
client’s interests in a very lawyerlike fashion. There is no question about 
that. 

MR. DIETZ: Thank you. 

[406] THE COURT: But the Court has to make its rulings. 

MR. DIETZ: If the Court please, I would like to make a proffer of 
proof. 

THE COURT: Yes indeed. I think that is entirely appropriate. 

MR. DIETZ: That this Doctor, if permitted to answer the questions, 
would testify that he has made a research and investigation in the District 
of Columbia regarding each of these books which are the Defendant's Ex- 
hibits 3 through 7, I believe, or at least all of the Defendant's Exhibits that 
I have shown to him, and that they are of unquestioned circulation in the 
District of Columbia, available through accredited book stores such as 
Brentano's, Lowdermilk's, and I think Bader's is the name of the other 
book store as to which he would so testify; and that they are also available 
at the Library of Congress and, I believe, the Public Library. 

THE COURT: I will adhere to my ruling. Of course the Library of 
Congress has 2 complete collection; so a great many pornographic and 
erotic books would be found in the Library of Congress. 

MR. DIETZ: And probably the second largest collection of porno- 
graphy in the United States is right here in the Post Office Department 
on display. 

THE COURT: I understand that that is so. 

MR. SMITHSON: Not on display. 


* a” * * 


[407 ] MR. DIETZ: That concludes my proffer of proof. 
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Just so that there is no mistake, Your Honor, I think I attempted to 
offer these exhibits, Defendant's Exhibits 3, 4, 5, 6 and 7. 

THE COURT: I think you offered them before and I excluded them. 

MR. DIETZ: Just to be sure, I would like to offer them again at 
this time. 

THE COURT: Very well. They are excluded. 

(Counsel having returned to trial tables:) 

BY MR, DIETZ 

Q. Doctor, you have before you Government Exhibits 16, 17, 18 
and 19; is that correct? A. Yes. 

Q. Inow show you Government Exhibits 1-A through 1-G, 2-A 
through 2-D, and I ask you to examine those exhibits, sir. 

(There was a brief pause.) 

Have you examined the exhibits that I have shown to you, sir? A. I 

have. | 
[408 } Q. Now regarding Exhibit 1-A and contents, I ask you-- A. You 
mean all those things attached to this Exhibit 1-A? 

Q. Yes, all the attachments. A. Yes. 

Q. I ask you, Dr. Fagan, as a psychiatrist, could you give us an 
opinion as to whether to the average person the dominant theme of the 
material you have just viewed, Exhibit 1 and contents or attachments, taken 
as a whole, would appeal to the prurient interest? 

MR. SMITHSON: Your Honor, I was just going to say I would oj ect 
for the reasons I indicated yesterday. 

* * * * oe 
[409 } THE WITNESS: By taking it as a whole, do you mean this as it stands, 
these various things grouped together as a whole, or each individual thing 
as a whole? 
BY MR, DIETZ: 

Q. Each individual piece of paper considered in its entirety. 

THE COURT: As an individual piece of paper. 

THE WITNESS: First, each one of these exhibits, which are marked, 
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the subordinate identification of alphabetical letters following the number 
1, I do not see a single one of them here which I feel would to the average 
person appeal to any prurient interest. 
* x ce * * 
[410] THE COURT: May I inquire, Dr. Fagan, whether your answer applies 
to 1-F and 1-G? 

THE WITNESS: Yes, Your Honor, I did. 

THE COURT: You don't think that 1-F or 1-G would appeal to the 
prurient interest? 

THE WITNESS: Not of the average person, Your Honor. 

THE COURT: You don't think that that might arouse impure and un- 
wholesome sex thought in the average individual? I am referring to 1-F 
and 1-G. 

THE WITNESS: No, I do not, Your Honor. 

THE COURT: Very well. 

BY MR. DIETZ: 

@. And upon what do you base that opinion, sir? A. Ibase my 
opinion upeh the total effect of each of the integral parts of 1-F and 1-G. 

I suspect that the question is asked because the genitalia are not draped. 
But I find that in none of these instances does the total effect draw particu- 

[411] lar emphasis to the undraped genitalia. There seems to be no in- 
terest evident . upon the face or in the attitude of any of these drawings, 
which directs one’s attention to sexual activity. 

THE COURT: One-G does not, you think? 

THE WITNESS: No, Your Honor. It seems to me that in 1-G this 
young man is gazing toward the sky. There isn't very much very sexual 
to be found in the sky. 

THE COURT: It makes his sexual organs appear rather prominent, 
does it not? 

THE WITNESS: They are not hidden in any way. 

THE COURT: Very well. 

THE WITNESS: But they are not particularly prominent, as I say. 


[412] 


[413] 
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It is a rather young man, for one thing, with virtually no pubic hair. 

THE COURT: Well, you have answered the Court's oe 

You may proceed, Mr. Dietz. 

BY MR. DIETZ: 

Q. That is Exhibit 1 you have. A. Yes. The question was asked 
with respect to the photograph 1-G. 

Q. Now, sir, taking that Exhibit 1, as a matter of psychiatry, 
would the average person have unwholesome sex thoughts implanted in 
his mind by viewing this Exhibit 1 and its attached contents? 

THE COURT: I think you are just repeating the same question in a 
different form. That is repetitious. I think I will exclude that for that 
reason. You have elicited his opinion as to whether it appeals to prurient 
interest, and you are just translating that. 

MR. DIETZ: Ali right, Your Honor. 

BY MR. DIETZ: 

Q. Now, Doctor, there was testimony that 16-, 17-, 18- and 19- 
year old men or young boys or young men received, unsolicited, material 
comparable to Exhibit 1 and attachments, which you have m front of you. 
A. Yes, sir. 


Q. Now Iask you, sir, as a matter of psychiatry, a an average 
16-, 17-, 18- and 19- year old young man or boy have unwholesome sex 
thoughts implanted in his mind by viewing the Exhibit 1 and attachments? 
A. I don't feel that there would be anything unwholesome about any particu- 


lar sexual thoughts, if they occurred at all, as a result of the average per- 
son's viewing these. 

THE COURT: Of course, Doctor, as a psychiatrist, your experience 
is with the sick, is it not, with the mentally sick, is it not, and not with 
normal, well human beings? Isn't that so? 

THE WITNESS: Not entirely, Your Honor. I don't believe that every- 

one who has any connection with a mentally ill person is a sick person, 
if the interest is not centered upon the patient alone but upon other people 
who are concerned with the patient and with the patient's concern. 


THE COURT: No; I am afraid you are going beyond the question. 
My question was whether you as a psychiatrist, whether your experience 
is not with the mentally ill rather than with the normal person,-- 

THE WITNESS: Not exclusively. 

THE COURT: --because psychiatry is a science of diagnosing and 
treating mental diseases, is it not? 

THE WITNESS: That is correct, Your Honor. And for that reason 
psychiatrists must make some study of the norm. 

THE COURT: I see. I had in mind the Biblical admonition to the 
effect that he who is well needs not a physician, but he who is sick. I 
think you will find that in one of the gospels. 

You may proceed, Mr. Dietz. 

MR. DIETZ: Thank you, Your Honor. 


* * * * * 


Q. Now viewing, sir, Exhibits 2-B and 2-C, ask you, Dr. Fagan, 


as a psychiatrist could you give us an opinion as to whether to the average 


person the dominant theme of the material you have just viewed, Exhibits 
2-B and 2-C, taken as a whole, would appeal to the prunient interest? 
A. Taken as a whole, I do not believe so. 

THE COURT: I think I would like to see those particular exhibits. 

MR. DIETZ: Yes. 

(The exhibits referred to were handed up.) 

THE COURT: Two-B, I take it, Mr. Smithson, is offered in connection 
with the counts of the indictment charging that information was given where 
obscene literature could be obtained. 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: It is not contended, is it, that Exhibit 2-B is in itself 
obscene, but it merely gives information where obscene literature can be 
obtained? 

MR. SMITHSON: May I see it for a moment, Your Honor? Two-B 
is restricted solely to that part of the statute which supplies information 
where it may be obtained. 


THE COURT: Yes. 

MR. DIETZ: Your Honor, my notes indicate at the time this exhibit 
was presented Mr. Smithson stated to the Court this goes as to counts 2 
and 3. 

[416] THE COURT: That is correct, because there is a whole series of 

papers which together compose Exhibit 2. 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: But 2-B only goes to the count which charges furnish- 
ing information where obscene literature can be obtained. Naturally, there- 


fore, the question as to 2-B was irrelevant. However, I will let it stand. 


It is just surplusage. 

MR. DIETZ: This is as to 2-B and 2-C, or just as to 2-B? 

THE COURT: I was referring to 2-B. Now let me see 2-C. (It 
was handed up.) 

Two-C, I think, is something else (it being returned). 

MR. DIETZ: All right, sir. 

THE COURT: I think that would come under the count charging the 
circulation of obscene literature. 

MR. DIETZ: May I have the reporter--was the last question answered, 
Your Honor? 

THE COURT: Yes, it was. 

You answered the last question, did you not, Doctor? 

THE WITNESS: Yes. The question was whether this, taken as a 
whole. : 

THE COURT: It was after the question was answered that the Court 
asked to see the exhibits here, in order to connect the answer with the ex- 
hibits in the Court's mind. 

[417] BY MR, DIETZ: 

Q. Now, Doctor, viewing Government Exhibits--the books--16, 17, 
18 and 19, Dr. Fagan, as a psychiatrist could you give us an opinion as to 
whether to the average person the dominant theme of the material you have 
just viewed, Exhibits 16, 17, 18 and 19, taken as a whole, would appeal to 
the prurient interest? A. I do not feel that the dominant theme, taken as 
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a whole, would appeal to prurient interest. 

Q. And are you taking into consideration in that answer the pictorial 
contents of these books? A. Yes. I have previously, before I decided to 
testify in this case, examined these books. 

THE COURT: You don't think that the drawings in those books, 
showing the human form with the pubic hair, might appeal to the prurient 
interest? 

THE WITNESS: I fail to see where the depiction of the pubic hair 
is pertinent to the question of pruriency or not. One of the most-- 

THE COURT: The Court rules on pertinency. The question is whether 
the presence of pubic hair in some of those drawings and photographs con- 
tained in the book would or would not appeal to the prurient interest of 
the average person, in your opinion. 

THE WITNESS: I don't believe it would, because the interest isn't 

[418] centered upon the pubic hair, and it doesn't seem to be the most 
focal point of attention in any of these pictures. And pubic hair is not un- 
usual to be seen in works of art, whether they be paintings or in statuary. 

THE COURT: You say it is not unusual in works of art? 

WE WITNESS: Not unusual. I wouldn't say it is more common than 
not. But there has been one statue, for example, of which pictures have 
been taken, which has stood-- 

THE COURT: Just a moment. I think you are going beyond the con- 
fines of the question. We are not going to go into works of art. We are 
not dealing here with works of art. 

You may proceed. 

THE WITNESS: What are we dealing with, and what is this being 
considered as? 

THE COURT: I am afraid you will have to answer questions and not 
ask them, Doctor. 

You may proceed. 

BY MR. DIETZ: 

Q. Dr. Fagan, I ask you to examine Exhibits 3-A, -B, -C, -D, -E, 

-F and -G. 
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THE COURT: Isn't this a duplicate? Is there anything there that 
isn't in the series of Exhibit 1 and Exhibit 2? 

MR. DIETZ: I believe so. . 

THE WITNESS: Yes, Your Honor. I can see that from here. 

* * * * * 
[419] BY MR. DIETZ: 

Q. Which parts of this Exhibit 3-A through G is ditterent from the 
prior Exhibits 1 and 2 and contents which you have just examined and re- 
turnedto me? A. Parts 3-A, 3-C, 3-D, 3-Eand3-F. 

Q. Three-A is the envelope, is it not, sir? A. Yes. In other words, 
3-B I have seen before. But all the cthers I have not had put before me 
this morning. 

Q. Ali right. 

THE COURT: I would like to see what is being aoa to the witness. 

* * * a * 
[420] BY MR. DIETZ: 

Q. Doctor, would you please examine each sorts that you have 
not examined before, examine each portion carefully, including the photo- 
graphs which are, I believe, 3-G and are wrapped in-- 

THE COURT: They are the photographs in an envelope? 

MR. DIETZ: In an envelope, but they have a rubber band around them. 

THE COURT: Yes. 

BY MR. DIETZ: 

Q. There are $2 photographs, sir. 

THE COURT: I think, Mr. Dietz, we can shorten this and expedite 
matters if you direct the witness' attention to the particular items that are 
different and limit the question, instead of asking him to go through and 
make a comparison. : 

MR. DIETZ: Well, Your Honor, I believe he has gotten down to the 
photographs. 

THE COURT: Very well. Now suppose you direct any question you 


are going to ask, as far as the witness is concerned, to the specific items 
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[421] which are different, and don't ask him which are different. 
MR. DIETZ: Ali right, sir. 
THE COURT: Now proceed with your question. 
BY MR. DIETZ: 

Q. Have you completed examining all of the exhibits, Doctor? 
A. No, not quite. 

THE COURT: No, just 2 moment. We won't wait for that. You know 
which exhibits are different, which item is different. If you want to elicit 
the witness’ opinion concerning them, just ask his opinion concerning those 
exhibits, anc shorten matters that way. 

MR. DIETZ: All right, sir. 

BY MR. DIETZ: 

Q. Doctor, would you please put down the photographs 3-G and pick 
up 3. A. Three-A, I believe you mean. 

Q. Well, they were contained in 3-A, but they were marked 3-G. 
All right, taking into consideration first, sir, Exhibit 3-D,-- A. Yes. 

Q. -- Dr. Fagan, as a psychiatrist, could you give us an opinion 
as to whether to the average person the dominant theme of the material 
you have just viewed, Exhibit 3-D, taken as a whole, would appeal to the 

[422] prurient interest? A. Not taken as a whole. If it were taken as a 
whole, I do not believe it would appeal to the prurient interest. 

Q. Ali right. How would you take Exhibit 3-E. A. Yes. 

Q. Iask you, sir, Dr. Fagan, as a psychiatrist could you give us 
an opinion as to whether to the average person the dominant theme of the 
material you have just viewed, Exhibit 3-E, taken as a whole, would appeal 
to the prurient interest? A. Not as it stands, in and of itself, no,-- 

Q. Allright, Doctor. A. --taken as a whole. 

Q. Take, Doctor, Exhibit 3-F. I ask you, Dr. Fagan, as a psychia- 
trist could you give us an opinion as to whether to the average person the 
dominant theme of the material you have just viewed, Exhibit 3-F, taken 
as a whole, would appeal to the prurient interest? A. No, not taken asa 
whole. And I base my opinion mainly upon the fact that the whole thing strikes 
me here as being a series of classical poses of the nude body. 
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Q. All right. Now, Doctor, would you please examine the photo- 
graphs which are 3-G. A. Yes; I have almost finished that examination 
already. 

Yes, I have examined these pictures, photographs, black and white. 

[423] Q. You mean the pictures, 3-G? A. Yes. 

THE COURT: The photographs. 

BY MR. DIETZ: 

Q. The photographs --excuse me--the photographs. 

Now, Dr. Fagan, as a psychiatrist could you give us an opinion 
as to whether to the average person the dominant theme of the material you 
have just viewed, all of those 32 photographs , which are marked 3-G, taken 
as a whole, would appeal to the prurient interest? A. I want to make sure 
that I understand the question. You say all 32 photographs are together, 
in their entirety, 32 photographs, to be taken as a whole,-- 

Q. Yes. A. --into consideration? 

THE COURT: Just a moment. I think each photograph should be 
taken separately, because it is entirely possible that among the many photo- 
graphs here some are not obscene and some are. 

MR. DIETZ: Then may I have the Clerk mark each one? 

THE COURT: No. I wonder if we can't shorten this matter. How 
many photographs are there? 

MR. DIETZ: Thirty-two, Your Honor. 

THE COURT: I think the way to shorten it is this. You may ask the 
witness whether any of them do or any of them do not appeal to the prurient 

[424] interest, and let him pick out those that do and those that don't, in 
his opinion. Then the Clerk can mark the two batches. 

MR, DIETZ: All right, Your Honor. 

THE COURT: I suggest that as a shortcut, I think. | 

BY MR, DIETZ: 

Q. Dr. Fagan, please review those photographs again very care- 
fully. And if any of them, in your opinion, any single photograph would in 
your opinion, taken as a whole, would have the dominant theme appeal to 
the prurient interest, would you separate it and lay it aside. 
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A. (Having reviewed) Considering each one of these pictures as an in- 
dividual entity, I do not feel qualified to make a positive statement that any 
particular--I would not feel qualified to make a positive statement beyond 
that the majority of them unquestionably would not appeal to the prurient 
interest of the average individual. I could not make a positive statement 
that any others would, but there is some doubt in my mind as to whether 
or not some of these would appeal to the prurient interest of the average 
individual, in this society, as we differentiate community standards. 

THE COURT: I suggest, then, that those photographs as to which 
the witness is unable to express an opinion be segregated and marked for 
identification. 

BY MR. DIETZ: 
[425] Q. Which photographs are they, sir? 

THE COURT: Will you hand to counsel the group that you refer to, 
please, as not being abie to express an opinion. 

THE WITNESS: I will, Your Honor. But first I would like to point 
out that I have divided them into three groups--one group in which Iam 
completely unable to say anything about the totality of the individual to 
pick out which would stimuiate the prurient interest of any average member 
of our contemporary society here. 

As to the others, I have separated them into two portions--those in 
which there is more or less uncertainty as to whether they might appeal 
to the prurient interest of the average individual-- 

THE COURT: I want those as to which the Doctor expresses certainty 
marked. 

MR. DIETZ: And uncertainty, of any degree. 

THE COURT: Yes. Suppose you take those, Mr. Dietz, and turn 
them over to the Clerk for marking. 

THE WITNESS: These are the only ones where I feel any degree of 
uncertainty with respect to them. 

These i feel there is no question but what they would not appeal to 
the prurient interest of the average person at this time in our contemporary 


society. 
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THE COURT: How many are there in the group that the Doctor says 
he is uncertain about? 
[426] MR. DIETZ: Ten. 
* * 
[427] BY MR. DIETZ: 

Q. Now, Doctor, I show you Government Exhibit ee 3-H and ask 
you what if anything about that particular photograph, taken as a whole, 
would appeal to the prurient interest of an average person. A. I must 
admit that when I separated this photograph from the other 22 about which 
I had no doubt at all, I had not received the Gestalt of the picture; I had 
not really seen it. I looked at it; I attempted to judge it; but I really did 
not see it as a whole. Seeing it as a whole, I could not say that this 


picture could possibly have been intended to stimulate the prurient interest. 
THE COURT: You are not asked whether it was intended. You are 
asked whether in your opinion it would have that effect. 
THE WITNESS: I do not believe as a whole this picture would have 


this effect. I believe an individual would have to continue to focalize his 
interest upon a part of this picture, where there to be any likelihood of 
his being affected as an average individual in contemporary society; that 
only after he centered his interest upon a part, would any prurient in- 
terest be aroused, refusing to look at it as a whole. : 

[428] BY MR. DIETZ: 

Q. Now I show you Government Exhibit 3-I and ask you, sir, what 
if anything in that photograph, taken as whole, in your opinion might appeal 
to the prurient interest of an average person? A. I made a mistake in 
selecting this picture. I put it in the wrong pile. I didn't intend this to 
end up categorized as I did categorize it. It was a random error. 


* * * * cd 


DR. FRANK J. FAGAN, JR. 
* * 


DIRECT EXAMINATION 
(RESUMED) 


a = 


[431] BY MR. DIETZ: 

Q. Well I show you now 3-J, and ask you to consider that photo- 
graph deliberately, and taken as a whole. 

I ask you now, sir, if that photograph, the dominant theme of 
the photograph, taken as a whole, would appeal to the prurient interest of 
the average-- 

THE COURT: I am not going to permit you to consume time in ask- 
ing this question about each individual photograph separately, because he 
has already testified that as to this group that you now have in your hands 
he is not certain. I am not going to permit you to deprecate that testimony 
by asking the same question as to each individual photograph. 

BY MR. DIETZ: 

Q. Doctor, have you now, since the luncheon recess, have you now 
had further opportunity to look at those photographs and examine them more 
deliberately and fully? A. Yes, Ihave. I don't feel under any pressure 
of time at this point in making a decision. 

Q. Then Iask you as to the total group of photographs that you 

[432] have in front of you, which are all photographs from 3-H to 3-Q, 
whether there are any of those photographs as to which you would change 
your opinion whether the individual photograph, taken as a whole, the domi- 
nant theme of that individual photograph would appeal to the prurient in- 
terest. A. I can say that with opportunity to develop a whole idea now, 
based upon each photograph individually, I have changed my mind about 
each one of them. 

Q@. All right. So, Doctor, what is your opinion at the present time, 
having been given the ample opportunity to atudy these photographs in detail, 
as 2 psychiatrist, as to whether to the average person the dominant theme 
of the material you have before you, each and every photograph numbered 
3-H through 3-Q, taken as a whole, would they appeal to the prurient in- 
terest of the average person? A. They would not. 

THE COURT: In other words, you are changing the testimony that 
you gave an hour and a half ago? 
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THE WITNESS: Iam not changing the testimony at all, Your Honor. 
This is not a change in this testimony. This is an addition, not a change. 
THE COURT: Didn't you testify a few minutes before we recessed 
for lunch that you were uncertain as to whether these nine or ten photo- 
graphs that you laid aside would or would not appeal to the — in- 
terest? 
[433] THE WITNESS: I did that, Your Honor. 
THE COURT: And now you are testifying that they would not appeal 
to the prurient interest; is that correct? 
THE WITNESS: That is right, Your Honor. 
THE COURT: That isn't a change in testimony? 
THE WITNESS: I don't see that it is a change of testimony. 
THE COURT: Very well. 
THE WITNESS: I feel it is an addition to testimony, speaking about 
doubts resolved. 
* * 
BY MR. DIETZ: 
Q. Whether you consider it a change in testimony or an addition 


to your testimony, what caused the difference of opinion at the present time 
from the opinion voiced prior to the luncheon recess? A. It is entirely a 
matter cf feeling less hurried and better able to comprehend what has 


been placed before me. 
* * * 


CRO.SS -EXAMINATION 
BY MR. SMITHSON: 

Q. I take it, then, Doctor, that when you have, shall we say, re- 
turned these particular photographs to the general collection of 32, you 
do not believe in your opinion that any of this would appeal to the prurient 
interest of an average person. Is that correct? A. Only if you add the 
qualification,"taken as a whole." 

Q. And you, sir, went on further to say that there was no particular 
attention or display, or major display, of the pubic area; that that did not 
and was not emphasized, in your opinion? Isn't that in your testimony? 
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A. With the qualification,"particular emphasis,” in my opinion, I would 
say that is correct. 
cd a 
[453] BY MR. SMITHSON: 

Q. Three-H. And is it your opinion there is no emphasis in that 
Exhibit 3-H on the penis or the pubic area of that particular boy? A. Ican 
see no emphasis upon that here. 

Q. Or particularly on this one here, which is, I guess, either 3-Q 
or 3-O. A. This is 2 very young boy, and I do not see that there is any 
particular emphasis placed on any part ofhis body. 


* * * * 


BY MR. SMITHSON: 

Q. And going, sir, to this particular one, 3-J, do you mean that 
would not appeal to any prurient interest and it lacks attention to the pubic 
area, the centralized portion of that photograph? A. I did not say that and 
I do not say that. You have said nothing about the average person. II 


am to consider the whole spectrum of society, I would assume that some- 
[454] where within it there would be someone to whom this might appeal 
in a prurient way. 
* * 
[455] BY MR. SMITHSON: 

Q. Going then to this picture of a rather scrawny young man, which 
is Government Exhibit 3-L, I will ask you does not the center portion and 
theme of that photograph particularly depict and centralize your attention 
to the pubic area? A. Not only does it not centralize my attention to the 
pubic area, but I do not believe that for any significant length of time the 
average person's attention would be centered upon the pubic area. 

Q. You mean after looking at that they wouldn't have a morbid 
interest in that which is impure and indecent? A. Not unless they were 
so diseased as not to fall under my notion of what is average. 

[456] Q. You say what is average. By "average" are you taking into 
account people with mental diseases? A. By "average" I am taking into 
account all living human persons. 


Q. And therefore you are taking into account a rather large seg- 
ment of our population that is neurotic; isn't that true? Be Iam taking 
into account the entire population. Iam not concerned with segments and 
I don't begin with a segment to determine a tendency of something which 
is to be considered a whole. 

Q. Well now tell me, sir, those to whom this would appeal, this 
particular material that you have reviewed, would be neurotic; isn't that 
true, to some extent? A. Not necessarily. 


Q. Then you are saying it will appeal to him who is not neurotic; 


is that it? A. If he who is not neurotic may be considered as being other- 
wise mentally disordered, as a person suffering from a behavior disorder, 
which is a distinct category of psychiatric diseases from psychoneurosis. 
And I can also include a few psychotic persons, who might be influenced. 

* * * * * 

[459 ] BY MR. SMITHSON: 

Q. Showing you Exhibit 3-N, sir, you mean that the central theme 
of that does not appeal to the prurient interest of the average, it will not 
arouse the morbid interest in such lewd and lascivious exposure ? A. I 
don't believe it would. I think the normal interest would center more in 
the expression about the face in this instance, 

[460] Q. Tell me, Doctor, is your opinion colored by the fact that you 
are a physician and have necessarily viewed the human body, male and 
female, for years in its nudity ? A. I feel that is entirely aetna But 
Iam not at all certain of it. 

Q. And taking your attention then, Doctor, to Government Exhibit 
3-F and the one there, I will ask you if there is not there found present 
the directing of the attention to the pubic area and to the penis, if you will, 
which is in a half state of erection. A. I fail to see that a penis is in 

a half state of erection. | 

Q@. Isee. A. I do not believe that the attention is diverted by some- 
thing outside one's own mind. I think one can direct one's own attention 
to any part, or try to center it upon the whole. | 
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Q. Inother words, then, Doctor, you are saying that if it depends 
upon the individual, the individual who receives it is the person in whom 
the interest is going to be developed or not? Is that what your testimony 
is? A. That is right. 

* * * 
[461] BY MR. SMITHSON: 

Q. Would you say--and that is picture Government Exhibit 3-G-- 
would you say, likewise, that there is no state of, shall we say, half 
erection on that young man? A. I would wish to understand what you 
meant by “half” erection. I think I know what you intend here, and I can 
easily say that it appears in all likelihood that there is a partial erection 
in this picture. 

Q. Giga PON NEN HACE Crs Doctor. Is it or 
is it not? A. When you speak of semantics, you are using the word “half.” 
Do you mean in any exact sense, or only partial? 

Q. Well, answer the question, please, would it appeal to such 
prurient interest, such morbid interest, of the average person. A. Ido 
not believe that it would. I do not believe the question of a partial erection 
is that overweening 2 consideration. 

Q. Let me show you Government Exhibit 1-G, and sh ow you again 
Government Exhibit 3-G. That is the same youth, is it not? A. Yes, I 
have almost no doubt but what this is the same youth. The only doubt 

[462] would be if he had an identical twin brother. 

Q. Yes, sir. Showing you then, if I may, Volume 1 of this lit- 
erature, and page 90, I will ask you if that is not the same individual shown 
in Government Exhibit 1-G, in the same pose. 

THE COURT: What page is that? 

MR. SMITHSON: That is page 90, Your Honor. 

THE WITNESS: There is no doubt in my mind that this is the same 
individual and the identical pose as the pose on.1-G. 

BY MR. SMITHSON: 

Q. And go then, sir, to page 91 which, is it not, a continuation 

of the same youth? A. Yes. it is. 
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Q. And is that, sir, page 92, not the same youth shown in Govern- 
ment Exhibit 1-G? A. Yes, that is the same youth. 

Q. Andare you telling us, sir, as a psychiatrist, that there is no 
attention, no undue display that would appeal to the morbid interest of the 
average person, in the pubic area and in the penis of that particular in- 
dividual shown on page 92? A. This is my opinion. 

* * * * 
[463 ] (At the bench:) 

THE COURT: Gentlemen, this perhaps may help shorten matters. 
Anyway,it may be of help to you. Iam going to read, in my instructions 
to the jury, a statement from Judge Prettyman!sopinion in the Womack 
case. Of course I shall not tell them it is taken from the Womack case, 
because that might prejudice the jury; but I shall say to them that this 
is taken from an opinion of the Cour t of Appeals. The statement Tam 
going to read to them is this: 

"If a piece of cloth is bright red, and the cloth 

itself is in evidence, no testimony, lay or expert, 

would be admissible to show that the cloth is blue." 

MR. SMITHSON: I might say, Your Honor, that I don't want unduly 
to delay this. 

THE COURT: You are not delaying it. But I just thought that the 


length of your cross-examination might depend to some extent upon what 
you expected the Court's instructions to be. 

MR. SMITHSON: It does, Your Honor. But I am going to show three 
more, and then Iam going to pretty much-- 


THE COURT: Very well. Let me see the three you are e going to show. 
I am also going to tell the jury that in my opinion the material 

involved in this case, other than the circulars inviting or soliciting orders, 
is obscene; that that is my opinion and I have a right to state it to them. 
But I am going to add that they are not bound by my opinion and they must 
make their own decision. 

MR. DIETZ: You said "other than the circulars," and I didn't hear 
the other. ! 


[465] 
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THE COURT: The circulars inviting or soliciting orders. 

MR. DIETZ: How about the books? 

THE COURT: They come ina different group. 

MR. DIETZ: Are you going to say the books are obscene, too? 

THE COURT: I am going to hold that the books are obscene. 

MR. DIETZ: You are going to say that the books are obscene? 

THE COURT: Oh yes. 

I might repeat that I would hold, for example, a medical book with 
certain types of drawing to be obscene if sold promiscuously to anyone 
who would buy it, instead of being sold to medical schools. The mere 
fact that this purports to be a textbook on art doesn't saVe it from being 
obscene. It would save it if there were no general circulation given to 

the book. For example, if sold to students of the art school at the 
Corcoran Art Gallery, or sold to groups of that type and not sold generally, 
and not circularized generally, that would be a different proposition. 

MR. SMITHSON: It would be the same, Your Honor, as taking the 
pictures out of Gray's Anatomy, putting them in a volume and circularizing 
them generally. It is the same idea. 

MR. DIETZ: Would Your Honor care to review the exhibits that we 
have offered to the Court as examples in contemporary community stand- 
ards? 

THE COURT: No. I don't consider that they are proof of what con- 
temporary community standards are, because they might be merely evi- 
dence that other people are violating the same statute. 

MR. DIETZ: They were all purchased from Brentano's. 

THE COURT: Iam sure counsel wouldn't contend that the mere fact 
that a magazine is being sold in the magazine racks of drug stores is 
sufficient to show that it is in accordance with community standards. It 
may be just evidence that those drug stores and the distributor of the 
magazine are violating the law against obscene literature. 


* * * * 


BY MR. SMITHSON: 
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Q. Doctor, the last time you viewed this same individual--and I 
will show you Government Exhibit 3-G--one of the figures who is depicted 
on 1-G, the same youth, you told us he was looking at the sky and you saw 
nothing there that would appeal to the prurient interest. Looking at the 
photograph now before you, where it is obvious he is not looking at the sky, 
does that not appeal, in your opinion, to the prurient interest of the average 
person? A. The man is obviously not looking at the sky, and he is equally 
obviously not looking at his penis, and there is no evidence upon his face 
that he is excited by it whatsoever. I don't feel that there is any signifi- 
cant increase of likelihood that this picture would appeal to the prurient 
interestof an average person who will contemplate it than the other picture. 


He is obviously not praying. But I can see no evidence of any sexual in- 


terest. 
THE COURT: What legitimate object would there be for anybody to 
[467] take a photograph like that or for anybody to pose for a photograph 
like that? 2 

THE WITNESS: To pose, the question is who is to determine. What 
do you mean by legitimacy? 

THE COURT: Well I am asking you that, Doctor, what legitimate ob- 
ject, except possibly money, would anyone have in posing for a photograph 
like that, or would any photographer have for taking a photograph like that. 

THE WITNESS: I should think that there exists a possibility that in 
addition to the legitimate reason of working for profit, that a person might 
legitimately feel proud of being a reasonably well developed and well 
nourished young man, and demonstrating the same. 

BY MR. SMITHSON: 

Q. Do you believe that any of these individuals you viewed felt 
so reasonably proud? A. What individuals, which I so viewed? 

Q. The photographs you have seen. A. Yes. It would seem to 
me there is more likelihood in the case of some than others., Some have 
remarkable muscular and skeletal development. 

Q. Let me show you Government Exhibit 3-G, part of that series 
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you remarked, sir, that in the last one you viewed he was not observing 
his particular penis. In that one, the one on the left as you view it, it is 
obvious, is it not, he is looking at the privates of the one on his left? A. 
It certainly seems most apparent that the young individual in this picture 
is looking at the male member of the older individual. 

[468] Q. Which is in a state of partial erection, is it not? A. Yes, I 
would say that it is in a state of partial erection. 

Q. And is it your opinion still that that would not appeal to the 
prurient interest of the average person, including in this prurient in- 
terest the morbid attention and the itching, the impure thoughts? A. I 
fail to see that there would be any itching or any morbidity. I think there 
would be sexual thoughts, yes. It is hard for me to believe that some 
sexual thoughts would not be suggested. 

Q. By all of these; isn't that true? A. No; by this one in particu- 
lar. Iam not willing to make loose statements. You say "by all," and I 
am expected to comprehend all those and make a wise decision. That 
appeared to be asked by your question, and I answered you with respect 
to what I could consider reasonably. 

Q. Your answer is of record. 

Tell me, have you ever been married? A. Yes, I have been 
married, for some 11 years. 
[469] Q. Are you married now? A. No, Iam not married now. 

Q. Doyou have any children? A. Yes, I do. 

Q. Would you want those pictures displayed to your children? 
A. By whom and under what circumstances? 

Q. By anyone sending them through the mails to them. 

MR. DIETZ: May I have an objection, Your Honor? There is no 
testimony in this case whatsoever that any of these photographs were ex- 
hibited to any children. 

THE COURT: Well, I don't know whether you would call a person 
17 or 18 years olda child. The Juvenile Court calls 17-year-old persons 

children. 
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MR. SMITHSON: In the case of James Bainbridge, who was 14, 
Your Honor. 
MR, DIETZ: In this case there is no testimony that a child of 


17, 18 or 19 received any of these photographs. 

THE COURT: No; but he received circulars of solicitation. And if 
he had filled out the card and sent the money, the evidence tends to show 
he would have received some of these photographs, because the witness 


Byers did reseive them. 

MR. DIETZ: There has been no testimony that any of the children 
in this case received any advertisements or photographs, only of the books. 

THE COURT: That is correct, only because their parents inter- 

[470] cepted the mail. So it is correct that those children did not receive 
the photographs. They received information to buy material, which would 
have been these photographs . Their parents intercepted the circulars 
and made a complaint to the authorities, transmitting the circulars to 
the authorities. 

* * * * 
REDIRECT EXAMINATION 
BY MR, DIETZ: 

Q. Doctor, you have studied anatomy, have you not, sir? A. Yes. 

Q. Can you tell us what the center of the human body is? A. I 
never learned in my study of anatomy in medical school what the center 
of the human was. But I have studied some anatomy for artists long be- 
fore I ever heard of Mr. Heinecke, and if by the center--do you mean a 
point or line? 

Q. Apoint. A. Well, there has been some dispute : as to where 
this is, and as a matter of fact it is not the same upon everyone. It would 
almost inevitably, except in the case ¢ some diseased condition, lie be- 
tween the penis and the unbilicus. It would be distinctly more near the 
penis, if the highest portion of the person would be considered the top 
of the head. Leonardo de Vinci has made drawings which emphasize this 
centering position. 
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Q. Am correct, sir, that in Leonardo de Vinci's work and 
drawings he depicts a naked man with his arms outstretched, anda 
complete circle from the top of the man's head, touching the tips of his 
outstretched fingers and touthing his toes; and the center point of that 
circle is the man's penis? A. That is correct. The arms are slightly 
below the horizontal, to remain within the circle. 

[472] @. So therefore, sir, on any photograph in which the model is 
centralized in the framework of the phobgraph, the central point of that 
model and therefore the central point of that photograph would be the 
penis or pubic area; is that correct? A. It would have to be, just like 
the nose God put in the center of one’s face. 

THE COURT: Doctor, don't some of those photographs concerning 
which you have been interrogated seem to indicate the camera was focused 
on the private parts of the individual, making them a little more prominent 
than the rest of the body? 

HE WITNESS: I didn't notice any lack of depth of field in any of 
those photographs, thus indicating the focus as being more strongly on 
any one part of the body than the other. 

THE COURT: Very well. 

BY MR. DIETZ: 

@. Doctor, on any of the photographs which you have examined 
have you recognized that there was any oil or any other material generally 
used by photographers to highlight muscles or parts of the body, on the 
penis or the pubic area of any of those models? A. No. On the contrary, 
it was present everywhere except there. 

Q. As to legitimate purpose of models in posing, is it your opinion 

[473] sir, that 2 model such as Marilyn Monroe, when she posed for the 
nude camera photography of her famous calendar art, received money 
and did not have a legitimate purpose in posing? A. It seems incredible 
to me to believe that she was allowed to pose in this manner without re- 
ceiving financial remuneration. I have never thought of her and have 
never known anything about here which would suggest that she should be 


ae. 
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characterized as an exhibitionist. And though she may have some exhi- 
bitionistic tendency, it doesn't seem to me that that is the central aspect 


of her personality. 
* * * * * 


[474] Now, Doctor, regarding your children, sir, what would your reaction 
be, sir, if you discovered that your children were going to any art gallery 
here in the District of Columbia? 

THE COURT: I think that is absolutely irrelevant. I think it would 
be very commendable for any children to go to the National Gallery or to 
the Corcoran Gallery or to the Phillips Gallery. | 

MR. DIETZ: Well may I phrase the question this way? 

BY MR. DIETZ: | 

Q. Would you have any qualms or doubts as to any aberrations in 
your children if they didso? A. No indeed, I wouldn't. 

THE COURT: It is the same question in a different form. Iam going 
to exclude that. We are not dealing here with works of art, : 

* * x * 

[475] (At the bench:) 

MR. DIETZ: May it please Your Honor, at the time this doctor was 
testifying, the Court put to the doctor a question regarding the doctor's 
opinion of legitimate purpose of the photographer or model in taking a 
particular pose or position. I didn't feel that it was proper for counsel, 
and especially with the high regard I have for this Court, to object in open 
court; but I think such a question should be objected to by counsel. 

THE COURT: Very well. Your objection is noted. Let it be noted 
nunc pro tunc. 

MR. DIETZ: Thank you. 

THE COURT: And I overrule it. In fact, I purposely paused for a 
moment after asking the question, feeling if you wanted to object you would 
ask for permission and come to the bench. I didn't want to put you in the 
embarrassing position of objecting to the Court's question in the hearing 
of the jury. But you didn't; so I went on. However, I will consider the ob- 
jection nunc pro tunc, and overrule it. 
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[476] MR. DIETZ: I really didn't think it would be proper for me to in- 
terrupt Your Honor in questioning the witness. 
THE COURT: I understand. I think your sensibilities are very 
commendable. 
MR. DIETZ: Thank you. 
= a x * 
MAURICE LEE BRADDELL 


* a x 


DIRECT EXAMINATION 
(RESUMED) 


BY MR. DIETZ: 

Q. Now, Mr. Braddeil, I show you $2 photographs which are 
Exhibit 3. Some are marked Exhibit 3-G, in this rubber band, contained 
in this rubber band; and then these in another group, contained in a paper 
clip, are marked Exhibit 3-H through 3-Q. I ask you, sir, to examine 
these photographs (handing). A. As a whole, or individually ? 


[477] Q. Individually, sir. A. It will take me a minute or two, if you 
don't mind. 
I have seen some of them before. 
Iam separating indoors from outdoors. 


oa * * 


BY MR. DIETZ: 
Q. Asanartist, sir, can you tell me if an artist would make any 
use of photographs of that type? 
MR. SMITHSON: ! object to that, Your Honor. I don't believe that 
is the type of question which would be permissible. 
* * * * * 

[478] THE WITNESS: I should say that the outdoors photographs, he would. 
The indoor ones, it might depend upon thelighting. He would probably 
want special lighting. 

THE COURT: No, no. Just confine yourself-- 
THE WITNESS: It is a -- 
THE COURT: Just a moment. Confine yourself to the question. 


157 


I believe your question was could an artist use these photo- 
graphs in his business as an artist. : 
MR. DIETZ: Yes. 
THE WITNESS: Could he? Yes, of course, he could. 
THE COURT: Yes. That is the question, That is your answer. 
BY MR. DIETZ: | 
Q. Now, in what way would an artist--or can you tell us, as an 
artist, what way an artist could use those photographs or photographs of 
that type in his art work? A. Well, to keep it short, an artist must know 
the human body as a mechanic must know everything about a car. And 
there is no other way of studying the human body except the human body. 
He will want it in every shape, form, and under every stress or strain 
that he can possibly find. Consequently he will need a great variety. And 


such pictures as are in motion, he could never get a model to stand for, 


anyhow. 

[479] Suppose an artist has to do a commercial illustration of a man work- 
ing on a scaffolding, somebody hitting with a baseball bat, throwing a ball, 
anything. These are all positions that he would have to Se ee 
construction, exactly what is happening. If he-- 

THE COURT: I think you have answered the question, Mr. Witness. 
* * * * * 
BY MR, DIETZ: 
Q.  Ishow you, sir, Government Exhibit 3-N. As to that pose, 
sir-- A. Yes. 
Q. --in your experience as an artist, is this a pose that is used 
in drawing, in figure drawing, or in art? A. In sculpture, yes. 
Q. Insculpture? A. Plenty of sculptures, quite famous pieces 
of sculpture, they are in that pose. 

[480] @. Can you give us any examples? A. Well, they are in groups. 
They are also in battle scenes. You will see dead bodies lying about in 
that sort of pose; and in paintings. Of course, this is a photograph of a 
live boy. But the position of the pose is taken in several pieces of sculp- 
ture. You will find them on fountains. | 


[481] 
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THE COURT: I think you are going beyond the confines of the question. 

I would like to see the exhibit concerning which the witness has testi- 
fied. You might hand it to the Clerk. 

MR. DIETZ: (Handing to the Deputy Clerk) 3-N. 

THE WITNESS: It might also be part of the-- 

THE COURT: No. Just 2 moment. You must confine yourself to 
answering 2 specific question and not going beyond that. 

I want to make sure that I understand your testimony correctly, 
Mr. Braddell. Is it your testimony that Exhibit 3-N can be legitimately 
used by an artist? 

THE WITNESS: The question was whether the pose-- 

THE COURT: The pose? 

THE WITNESS: Yes. Wasn't that the question? 

MR. DIETZ: Yes. 

THE WITNESS: Yes, the pose might readily be used. 

THE COURT: With the private organs exposed in the manner there? 

THE WITNESS: Not necessarily in the finished pose. But the model 
from which he would work would be like that, unless he would cover him- 
self up-- and then I don’t think the artist would be too pleased. 

THE COURT: I am afraid you are not answering the question. Would 
this pose, with the body exposed as it is, be used by an artist? 

THE WITNESS: By the model, yes, sir. But the finished work would 
probably have something covering the private part. 

MR. DIETZ: May we pass that to the jury? 

THE COURT: You say the finished work would have the private parts 
covered? 

THE WITNESS: Yes. But the model sitting for him wouldn't, for 
other reasons. 

BY MR. DIETZ: 

Q. And what are the other reasons, sir? A. The other reasons 
are everything around it. If you can forget for 2 moment the penis and 
testicles, it is right at the center of the pelvis and everything flowing from 
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the pelvis, and is the dominating key to the whole position of the body and 
all of the muscles and tendons. Everything comes from it. Consequently 
if you were modeling, you would have to have all these varying muscles 
around there, showing the construction, where the femur--that is, the 
thigh bone--goes into the pelvis, to make the thing right. 

In a painting you would need the highlights, which are on the 
top of the pelvis and on the edge of the bone here. Now, if you were wear- 
ing anything that obstructed that, you would get a distortion. — 

I anticipated that someone would ask me this, and I made two 
line drawings to show what happens when the model is wearing something, 
and what happens when he is not, to the surrounding area. 

This is quite important to me from my point of view as a re- 
storer, when restoring or working on a figure that is actually in the nude, 
and I have a toga or perhaps a drape or something over the loins. The 


moment you put something on a model, that model ceases to be of use. 
THE COURT: I think you are going beyond the confines of the question. 


THE WITNESS: Would you care to see the drawings? © 

THE COURT: No; you are going beyond the confines of the question, 
Mr. Witness. 

THE WITNESS: All right. 

MR. DIETZ: May I have this book marked, that, is, pages-- 

THE COURT: Mr. Witness, you must confine yourself to the question 
you are asked. 

THE WITNESS: Yes. It is very ation because of the nature of 

[483 ] the question. 
* * x * * 

MR. DIETZ: May we have this book marked for. identification, Your 
Honor? 

THE COURT: Oh yes, you may mark it for identification. 


(Braddell sketch book was marked for 
identification as Defendant's Exhibit 
No. 10.) 
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BY MR. DIETZ: 

Q. I show you this Defendant's Exhibit No. 10 for identification 
and ask you, sir, if you can identify that book. A. This ? 

Q. Yes, that. A. Yes. Everything in it is by me. . 

Q. Is that your sketchbook? A. That.is my sketchbook. I have 
made a few sketches to try to help you clarify the questions you would 
ask me. 

Q. All right. Now would you turn to the page you have just re- 
ferred to containing the sketches as to the use by a model of a plain nude 
photograph, as compared with the use by a model--or rather the use by 
an artist--of a model with clothing. 

[484] MR. SMITHSON: We are not concerned with the demonstration, 
Your Honor. He has testified he is an art restorer and has used models 


draped and undraped. 
THE COURT: Objection sustained. 
MR. DIETZ: May we have these pages marked for identification? 


THE COURT: Yes indeed. 

MR. DIETZ: (To witness) Would you turn to those pages so Ican 
have them marked for identification. 

THE WITNESS: Yes (indicating pages). 

MR. DIETZ: Would you mark this page as 10-A, and this back here 
as 10-B. 


(Individual pages in the sketch book, De- 
fendant's Exhibit 10 for identification, 
were identified, one as 10-B and another 
as 10-A.) ; 


* * * * é * 
BY MR, DIETZ: 
Q. Mr. Braddell, I show you Exhibits 16, 17, 18 and 19, and ask 
you if you will look at those exhibits. Are you familiar with them, sir? 
[485] A. Ihave already seen them yes. 
Q. Now, Mr. Braddell, have you conducted an examination of com- 
parable books in the District of Columbia or available in the District of 
Columbia, depicting a course of instruction in drawing or in art? 


1$1 

MR. SMITHSON: The question is objectionable, Your Honor. 

THE COURT: Objection sustained, and I am sustaining it on two 
grounds. In the first place, what is comparable is a matter of opinion. 
We have to have the basis of comparison. But beyond that, even if we had 
the basis of comparison, I will repeat what I have said a number of times. 
The question in this case is whether these particular books and photographs 
and pictures are obscene, not whether some other pictures are obscene 
or not. 
MR. DIETZ: Well, Your Honor has said many times that you will 
permit me to fully protect my client's rights in this case, in making the 


record. | 
THE COURT: Yes, I know. But you don't have to repeat in making 


the record. 
BY MR. DIETZ: 
Q. I show you, sir, Defendant's Exhibits 3, 4, -- 

THE COURT: I think you have made your record by asking one wit- 


ness that. I have ruled out those exhibits and I have ruled out opinions 
[ 486] comparing them with the material involved in this case. Now you 
have protected your client's rights by tendering that testimony once, and 
I have excluded it. I don't think you have to keep tendering it again and 
again. 
MR, DIETZ: Well, Your Honor, I read a recent opinion, in a case 
somewhat in a pornography line, where it said that counsel had made a 


strategical error of some sort in not attempting to show that the materials 


were -- 

THE COURT: I shall rule that you have sufficiently protected your 
client's rights so far as these exhibits are concerned by asking one wit- 
ness to make a comparison and by tendering the proof, and I shall exclude 
attempts to repeat the same thing with other witnesses. I have ruled that 
it is not necessary for you to do so in order to protect your client's rights; 
that it would be merely a waste of time, an unnecessary consumption of 
time, as well as a source of confusion. 

MR, DIETZ: All right, sir. Thank you. That clarifies the point 
completely, I would say. 


[487] 


[492] 
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I believe I have one other question of this witness. 
BY MR. DIETZ: 

Q. Mr. Braddell, did you as an artist prepare any text material 
for a book of Mr. Heinecke's? A. I submitted a text to Mr. Heinecke. 

Q. And what type of text did you submit to Mr. Heinecke? 

THE COURT: How is that relevant? 

MR. DIETZ: Your Honor, we wanted to show that the text material, 
you see, in this book is a basic approach. 

THE COURT: The fact that this witness has written another manu- 
script which he submitted to the defendant is not relevant. You know, the 
Court does not suijsponte exclude evidence on the ground it is incompetent. 
He does so only if it is objected to on that ground. But it will exclude evi- 
dence sui sponte on the ground it is irrelevant, in order to confine the 
trial to the issues involved. : 

MR. DIETZ: May counsel approach the bench and possibly make a 
proffer of proof and get it straightened out? 

THE COURT: I am assuming that you wish to elicit from the witness, 
as you have already elicited, that he has written a manuscript and submitted 
it to the defendant; and I shall exclude any testimony as to the nature of 
the manuscript. 

MR. DIETZ: It would just be that the manuscript was too complex 
for a basic approach to drawing. 

THE COURT: Very well. 

* * * * } x 

MR. DIETZ: Well, Your Honor, the jury is not here. And these books 
I have, the exhibits I have had marked, they are all legitimate books; no 
one questions them. 

THE COURT: They are. 

MR. DIETZ: You don't have to go to the Supreme Court to say 
Kenneth Clark's work on "The Nude” is not obscene, or Muybridge's "The 
Human Figure in Motion” is not obscene. You see, Iam ata loss. I have 
studied this opinion. How in the world is counsel supposed to show con- 
temporary community standards? 
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THE COURT: That puzzles me, too. But my view is this. The 
Roth case gives the answer, that the jury determines what constitutes 
community standards, just as it determines what is a standard of negli- 
gence. You don't have to introduce evidence, for example, to show it is 
contrary to community standards to drive a car Feclonoly The jury 
decides that. 

MR. DIETZ: I know Your Honor is familiar with J ustice Frankfurter's 
concurring opinion in Smith versus California. 

THE COURT: Yes. 

MR. DIETZ: And I cannot balance up that statement. 

THE COURT: To what statement of Justice Frankfurter are you 
referring ? 

[492] MR. DIETZ: That in any prosecution, obscenity prosecution, the 
defendant has a right--and he says a constitutional right--to produce evi- 
dence of what meets contemporary community standards. © 

THE COURT: I think you have a right to prove community standards. 


But I don't think the fact that certain other books of the same type are 
circulated and being sold is proof of community standards. It may prove 
merely that other people are violating the law. I have indicated one method 
of proof. | 

MR. DIETZ: Through a priest, rabbi or minister. 

THE COURT: Yes. 


MR. DIETZ: Ihad a minister yesterday. But I don't know. Something 
was said, and he didn't want to testify today. 

THE COURT: I am afraid he is a little temperamental. But of course 
the type of minister you had, a leader of the nudist sect. To be perfectly 
candid with you, I was surprised that the leader of the nudist sect would 
be a minister. Of course, that is no concern of mine. 

* * * * /* 
[493] THE COURT: That is neither here nor there, gentlemen. But I 
would say there must be some ways of proving what community standards 
are. I suppose an educator would be competent. 


MR. DIETZ:' You mean a teacher? I tried that with Dr. Womack. 
We didn't get very far with that. 

MR. SMITHSON: The defense defending itself. 

THE COURT: I would say a member of the cloth would be an expert 

[494] on what contemporary standards are. 

MR. SMITHSON: That is what we are dealing with, contemporary 
standards. 

MR. DIETZ: You see, I don't agree with Your Honor, most respect- 
fully. I think it is a standard of art and literature, and not the moral stan- 
dards, because if we set out to take what any member of the cloth considers 
proper or community standards from his viewpoint, then we just have the 
limited viewpoint of a member of the cloth. 

THE COURT: Not what he considers proper, but what he considers 
acceptable by the community. 

MR. DIETZ: How many members of the cloth are you going to have 
read things like Lady Chatterley's Lover, or Ten North Frederick Street? 

MR. SMITHSON: I can cite priests who have. 

THE COURT: I read Lady Chatterley's Lover,-- 

MR. SMITHSON: So have I, Your Honor. 

THE COURT: --immediately after the decision of the Second Circuit 
came down, because I thought that might have a bearing on this case. Now 
my own personal opinion is that if there ever was an obscene book, Lady 
Chatterley’s Lover is. Of course the parts that are not obscene are bore- 
some and poorly written. It isn't a great literary product. It deals with 
the threadbare story of an unfaithful wife who commits adultery with her 
husband's employee. Well, we have Madame Bovary, with a similar plot. 

[495] We have Anatole France's "The Red Lily," also the unfaithful wife. 
But the obscene part of Lady Chatterley's Lover is that it describes the 
sexual act for pages in great detail, and also the sensations felt by the 
parties engaging in it. Now they say, "Well, you have to take a work as a 
whole." Suppose somebody got out an illustrated edition, with illustrations 
in between those pages of what was going on. Could you still say it isn't 
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obscene, because taken as a whole you might disregard the illustrations ? 


I doubt that very much. 
* * * * oe 

THE COURT: Of course one thing that disgusted me with Lady 
Chatterley's Lover is the insistence of the author on the use of four- 
letter words that he just rolls like dainty morsels in his mouth. But we 
are not dealing with that book. Nevertheless, on the question of taking 
the work as a whole, if he had placed some illustrations in between the 
pages of that book, could you say, just because the book asa whole may 
not be obscene, that therefore those pictures do not make itso? Iam 


not sure you can go that far. 
* * 


Washington, D.C. 
January 18, 1961 
x * * * * 

THE COURT: My understanding of the direct testimony of this 
witness is that he merely testified that artists use nude photographs 
and also that art schools use nude photographs. As a matter of fact, I 
have considerable doubt as to the relevancy of this testimony. 

MR. SMETHSON: So have I, Your Honor, but -- 

THE COURT: Because this defendant is not charged with selling 
obscene matter to art schools. 

MR. SMITHSON: Excuse me, Your Honor, I didn't mean to interrupt 
you. 

THE COURT: That is all right. So that I do not know whether 
these books are proper material for art schools and I do not care because 
they are being circularized to a mailing list consisting of thousands of 
names and addresses. So that whether these books are proper for art 
schools and whether artists use nude photographs -- and I do not doubt 
that they do -- has no bearing on the issues of this case the way I view 
them. 

MR. SMITHSON: Yes, Your Honor, but the testimony was adduced 
from the witness before the jury. I offered the brief examination to date 
to show his -- shal we say, to go to his credibility. 

THE COURT: I understand, but I think your cross-examination is 

quite proper, but I thought you might, in planning the balance of 
your cross-examination, you might consider the fact that, as I view his 
testimony, it is directed to a very limited aspect of the subject and the 
aspect really, is not relevant. 

MR. SMITHSON: All right, Your Honor, I will bear that in mind. 


a * bd bd m 


ALFRED J. HEINECKE 
” x 7x 
DIRECT EXAMINATION 
BY MR. DIETZ: 


Q. Mr. Heinecke, please state your full name and your address 
and please speak in a loud voice and speak slowly and clearly, speak into 
the microphone. A. Alfred J. Heinecke, 150 Clear Stream Road, Jackson, 
New Jersey. 

Q. Are you a photographer? A. Yes,Iam. 

Q. And how long have you been so engaged as a photographer ? 
A. Apout 12 years. 

Q. Are youa member of any nudist group or association? A. Yes, 
Tam. 

Q. And what are they? A. Lifetime member of American Sun 
Bathing Association and a member of the Eastern Sun Bathing Association. 

Q. And how long have you been associated with any nudist groups? 
A. Since about 1940, makes it 21 years at this time. 

Q. And you are the publisher of Exhibits 16,17, 18 and 19? 

THE COURT: Those are the books, Basic Approach? 

MR. DIETZ: Yes. 

THE WITNESS: Yes,Iam. 

BY MR. DIETZ: 

Q. How many years' work went into the preparation of these books ? 

A. Ihave been working on them for about three years. 


Q. Did you prepare or have prepared for you any other text than 
the one that is presently in the books? A. Yes, I did. 

Q. How many other tests? A. I have -- 

MR. SMITHSON: I object, Your Honor. This is immaterial. We 
are concerned with the exhibits in this case. I object to the inquiry as to 
any other textual matter than the issues in this case. 


THE COURT: Objection sustained. The only issue in this case 
relates to the material that the Government has offered in evidence and 
any other activity is immaterial. 

MR. DIETZ: May counsel approach the bench and make a proffer 
of evidence ? 

THE COURT: Yes. 
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MR. DIETZ: A proffer of proof. 
(AT THE BENCH:) 

MR. DIETZ: May it please Your Honor, -- 

THE COURT: Make it very brief and succinct. 

MR. DIETZ: Yes, Your Honor. 

THE COURT: Itry to avoid punctuating trials with a series of 
bench conferences. 

MR. DIETZ: If it please Your Honor, we would show, if Mr. Hein- 
ecke was permitted to answer that question, that he had three other texts _ 
prepared by well-known artists and that these were too complicated for 
his purpose of preparing a basic approach to the drawing. This is the 
reason that the other three texts were not used in this book but were 
being held for future books to be prepared. 

THE COURT: E is absolutely irrelevant. 

(IN OPEN COURT:) 

THE COURT: I think we should confine ourselves to the issue of 
this case and not cover a wide range of irrelevant matters. We must 
have terminal facilities and bringing in irrelevant matters not only 
unnecessarily prolongs the trial and consumes time that ought to be 
given to other cases that are waiting to be tried, but it is also sometimes a 
cource of confusion. 

BY MR. DIETZ: 

Q. Mr. Heinecke, are you an artist, yourself? A. Only as an 
amateur. I am not a professional artist. 

Q. Do you paint with oil paints? A. Oh, yes, I have painted with 
oil paints. 

Q. Mr. Heinecke , what firm of printers printed your publications 
which are Exhibits 16, 17,18 and 19, the Basic Approach to Drawing the 
Nude? A. All the printing and other work was done by Millichampe ‘&. 
Sheiry Press at 1318 Fourteenth Street , Northwest , Washington, D. C. 

* * x * * 
BY MR. DIETZ: 
Q. And with what person or persons did you make your negotiations 
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for the printing of this book and the advertisements of this book for 
Mellichampe & Sheiry Press? A. With the manager, whose name is 
Donald Branca. 
THE COURT: What is his name? 
THE WITNESS: Donald Branca, B-r-a-n-c-a. 
BY MR. DIETZ: 

Q. Did you confer at any time with Dr. Herman L. Womack regard- 

ing these books, Exhibits 16, 17,18 and 19? A. No, I did not. 
* * * * * 

Q. Who at Mellichampe & Sheiry Press figured with you the cost 
of each of these volumes and of the advertising material and mailing 
ofthis? A. Mr. Donald Branca. 

Q. Were any copies, any at all, of Exhibits 16,17, 18 and 19, your 
books, Volume 1 through 4, mailed to anyone from the District of 
Columbia? A. No, sir, ther were not. 

Q. Where were they mailed from? A. They were:all mailed from 
the Post Office at Lakewood, New Jersey. 

THE COURT: When you say all, to what do you refer? 

THE WITNESS: Books. I believe I understood the question to 
refer exclusively to the books. 

BY MR. DIETZ: 

Q. Thatiscorrect. A. Yes, sir. 

Q. Did you have a mailing list of proposed customers for your 
books, Volume, i through 4, Basic Approach to Drawing the Nude? A. Yes, 
I did. 

Q. And approximately how many names were on that mailing list? 
A. You refer to my own personal mailing list? 

Q. Your own personal mailing list. A. I don't know. I would have 
to guess, and my guess would be almost 8,000. : 

Q. Approximately how many advertising brochures were prepared 
for you by Mellichampe & Sheiry Press? A. I believe it was 35 000. 

THE COURT: 35,000 of these books? | 

THE WITNESS: No, sir, 35,000 advertising brochures, 


BY MR. DIETZ: 

Q. And were these brochures to be sent to the 8,000 people, approxi- 
mately 8,000, that were on your mailing list? A. Yes, sir. 

@. And the balance were to be sent to whom? A. The balance 
were to be sent to the mailing list of International Art Institute. 

Q. And where was this mailing list to come from, International 
Art Institute? A. From Mr. Donald Branca, who was also interested in 
International Art Institute. 

[524] 2. And were you to pay anything for the use of the names on the 

mailing list of International Art Institute? A. Yes, sir; I did, in fact. 

Q. And how much did you pay? A. At the rate of one cent per 
labei, that is, one cent per name and address. 

' 2. How was your mailing list obtained? How was it made up? 
A. The mailing list is a collection of names of people who have written 
in requesting information on my material, responses to advertising only. 

MR. DIETZ: May I have this marked for identification? 
THE COURT: Yes, indeed. 


(A Folder was marked Defendant's Ex- 
hibit No. 11 for identification.) 


x x * cd * 
[528 } BY MR. DIETZ: 

Q. Was this Exhibit 1-D -- 1-A through 1-G weighed for postage ? 
A. Yes, sir, it was. It was designed or, rather, limited to go at the rate 
of one ounce first-class mail, which meant that it would go for a four-cent 
stamp. 

Q. Could any other material, such as photographs or any additional 
brochures, be added to that and go -- and still have it go for four cents? 
A. Nothing else could go in that envelope and still have it within the one- 
ounce limit for first-class mail. 

Q@. Ishow you now Government's Exhibit 2-A through D. Please 
examine that. A. (Examining) I have examined it. 

Q. Now, regarding Exh it 2-B and Exhibit 2-C, were they included 
in your mailing of advertisements regarding Basic Approach to Drawing 
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the Nude? A. No, sir, they never were. It would have been impossible 


[529] for them to have been, for a number of reasons. 

Q. Well, Exhibits 2-B and 2-C, were they current, up to date? 
A. No, sir, they are old brochures that I used years ago, before I made 
the acquaintance of Mellichampe & Sheiry Press, and this envelope is 
postmarked Washington, D.C. This material was never in Washington, 
D. C., no copies of it ever were. | 

* * * * 
BY MR, DIETZ: 

Q. Exhibit 2-B and Exhibit 2-C, were they ever mailed from 
Washington, D.C.? A. No, sir, they were not. 

Q. Exhibit 2-B, who did the printing on that? A. I believe I did 
this printing myself because I did some of the printing on the old brochures 
myself and this looks like one of my own. 

[530] Q. And where did you have your lithograph or printing machine? 
In location, where is it? A. 150 Clear Stream Road, Jackson, New Jersey. 

Q. Approximately how long ago was Exhibit 2-B and 2-C used 
by you? A. Ican only guess. The very latest could have been two years 
ago because they were printed four years ago, approximately. 

* * ar * * 
BY MR. DIETZ: 

Q.  Ishow you, sir, Exhibit 3-A with contents and attachments, 
the contents being photographs, approximately, I believe, 32 photographs. 
I ask you to examine these, sir. : 

THE COURT: This is what number, Mr. Dietz? 

MR. DIETZ: 3-A through whatever it is, Your — I think it's 
A. through Q. : 

THE COURT: Are those the photographs received by Byers, are 
they not ? 

MR. DIETZ: Yes, Your Honor. 

THE WITNESS: (Examining) I have examined them. 

BY MR. DIETZ: 
Q. Now, Exhibit 3-A, 3-A is the envelope, sir. From the post- 
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mark, where was that mailed? A. This one is Lakewood, New Jersey. 
[531] Q. And the material therein contained, 3-B, please look at Ex- 
hibit 3-B. A. Yes, sir. 

Q. Where was that mailed, if you can tell? A. 3-B I cannot tell. 
It could have been included with the catalogues mailed from Lakewood or 
it could have been included with the brochures mailed from D. C. 

THE COURT: Is 3-A the envelope? 

MR. DIETZ: 3-A is the envelope. 

THE COURT: May I see the envelope? 

MR. DIETZ: 3-B is a notice, a card says "Notice" on it. 

(The exhibits were handed to the Court.) 
BY MR. DIETZ: 

Q I show you Exhibit 3-C and ask you, sir, if you can tell us 
where that was mailed? A. Yes, Ican. This was mailed only from 
Lakewood, New Jersey because it is an order blank for sets of photo- 
graphs. 

Q. Now, goon to 3-D. Can you tell us where that was mailed? 
A. Yes, Ican. That was never mailed. 

[532] Q. That was never mailed? A. No, sir. The reason it was never 
mailed is self-evident. 

THE COURT: No, you are not asked for the reason. You were asked 
whether it was mailed, and you have answered the question. 

BY MR. DIETZ: 

Q. How do you know that was never mailed? A. Because it makes 
reference here to sets of four by fives at $3 per set. My price for four 
by five sets is stated on Exhibit 3-C, the order blank, at $5 per set. This 
is an old brochure that was experimental, it was not used, it was junked 
before we ever used it. 

Q. Were any examples of that old material at your home when 
you were raided? A. Oh, yes, indeed there were. 

Q. Allright. Now, the next--what is the next one, 3-E? A. 3-E. 

Q. Can you tell us, sir, where 3-E was mailed? A. Only from 
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Lakewood, New Jersey. That is a part of my catalogue. 
Q. 3-F? A. This was mailed only from Lakewood , New Jersey. 
That is a part of my catalogue. 


Q. Now, taking ail of the photographs, which I believe are marked 
[533] 3-G and consist of about 32 photographs, can you tell us from where 
they were mailed? A. The answer to that question is in the form of an 
explanation. If they were mailed they must have been mailed from Lakewood, 


New Jersey. They were never taken anywhere else. 

Q. Are they complete sets of your photographs as sold by you? 
A. That would take me a few minutes to determine. They cannot be. 

They cannot be if there are 32 because a complete set is 6 and 32 is not 
divisible by six. 

* * 

BY MR. DIETZ: 

Q. Now, Mr. Heinecke, were any photographs cdapatatile to 
Exhibit 3-G, 3-G through Q, I imagine, the 32 photographs, ever mailed 
by you in an envelope equivalent to this Government Exhibit 3-A? A. You 

[534] said ever. I don't know. 

Q. Well, in the last three or four years? A. I can assure you, 
sir-- 

THE COURT: Do not give us any assurance. Just scowee questions. 

THE WITNESS: The answer is, these are not mailed in such en- 
velopes. | 

BY MR. DIETZ: 

Q What type of envelopes are they mailed in? A. They are put 
in sets in a smaller white envelope which fits them very closely and then 
they are mailed in 2 brown manila envelope. 

Q. This Exhibit 3-A, the envelope, what is the acnsent of postage 
on that envelope? A. Four cents. . 

Q. Could those photographs and the other contents’ have been maiisd 
for four cents, as far as postage weight is concerned? A. It is physically 
impossible. The weight here would require at least 16 cents. Tam nota 
postage scale, I can only guess. 


* * 


(AT THE BENCH:) 

THE COURT: Mr. Smithson, I am a little bit troubled by Counts 2 
and 3. In support of these two counts you offered in evidence Exhibits 2 
and 3. Now, Exhibit 2 was enclosed in an envelope postmarked Washington, 
D. C. However, the only envelope which the Government contends enclosed 
the exhibits of the 3 series is postmarked Lakewood. 

MR. SMITHSON: That is correct, Your Honor, and Your Honor will 
further recall that the testimony of the witmess Byers was that he couldn't 
say that that was the particular envelope that he had received it from this 
man. Then we offered the testimony of the presence of Byers' name in 
the mailing list in the District of Columbia. 

THE COURT: Now, just a moment. Under those circumstances, 
certainly the envelope is not relevant. 

MR. SMITHSON: Except as I urged to Your Honor on the issue of 
conspiracy under Count 1. That is the reason I used that two-pronged 
attack before. 

THE COURT: I was about to reach that. You have anticipated me, 
which is very nice. It seems to me that Exhibit 3 is not relevant to Counts 
2 and 3. 

[536] MR. SMITHSON: I think Exhibit 3 is relevant to Count 3, Your Honor. 
The envelope itself may not be directly relevant to Count 3, which is the 
mailing, as the object in which it was mailed. Your Honor will recall-- 

THE COURT: There is no testimony--there is no showing that Ex- 
hibit 3 was mailed in the District of Columbia. If that is so, it is not 
relevant to Count 3. 

MR. SMITHSON: Your Honor, the Exhibit 3, which would be the 
photographs, would be received, and were received, Mr. Byers testified, 
in this type envelope, similar to that which was in-- 

THE COURT: That is correct, but he received it at an air base in 
North Carolina. 

MR. SMITHSON: Pope Air Base, North Carolina. This is in the 
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mailing list in the District of Columbia. 

THE COURT: I understand. So far as Count 3 is éoncerned and so 
far as Count 2 is concerned, it charges a mailing in the District of 
Columbia to an address in North Carolina. 

MR. SMITHSON: That is correct. 

THE COURT: I think the Government has to introduce prima facie 
evidence that the mailing took place in the District of Columbia. Of course, 
it may not be direct evidence, it may be circumstantial evidence. You do 
not have to have 2 witness who saw the material delivered to the Post 
Office, but there must be some circumstantial evidence, at least. 

Now, all the other exhibits relating to the substantive counts 
were enclosed in envelopes postmarked Washington, D. C. : 

MR. SMITHSON: That is correct. 

THE COURT: And I consider that prima facie evidence that the 
mailing took place here. 

I am inclined to the view, however, that Exhibit 3-B should be 
excluded as to Counts 2 and 3. Whether it is admissible as to the con- 
spiracy count, that is another point, But Counts 2 and 3, like the other 
substantive counts, charge specific mailings in the District of Columbia. 

I am not suggesting that Counts 2 and 3 cannot go to the jury 
because Exhibit 2 supports Counts 2 and 3. All I am tentatively thinking 
is that Exhibit 3 should not be considered in connection with Counts 2 and 
3 but only, possibly, on the issue of conspiracy. 

MR. SMITHSON: Well, my reasoning back of this is this, Your Honor: 
The exhibit which falls within the period of August 17th or 15th, addressed 
to Byers, I believe it is, is the Exhibit 2-A in series. Now, the witness 
Byers testified that he had received a total of 200 of these particular photo- 
graphs, that he had received some during this period. This envelope, he 
said, did not necessarily represent the one into which he had received 


this. I say, my submission to Your Honor was that the circumstances 


were such to show the connection between this defendant and Womack on 
[538] the conspiracy to mail this type of literature during that period 


of time. 
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THE COURT: Just a moment. Iam not now discussing the conspiracy. 
Iam referring only to Counts 2 and 3. I will hear you on the question as 
to whether it is admissible as to Counts 2 and 3. 

MR. SMITHSON: Do you want me to do that now, Your Honor? That, 
I think, is shown directly, Your Honor, through the Exhibits 15, wherein 
he offered, the Defendant Heinecke offered to sell these type of photographs. 
We have the proof of the circumstance of him having these photographs 
and of similar photographs in the District of Columbia. 

THE COURT: I do not think you are directing your remarks to what 
is in my mind. 

MR. SMITHSON: Maybe not, Your Honor. 

THE COURT: This is merely 2 question of venue. If the question 
was whether these were mailed to Byers, of course you have shown that. 
The question is, have you shown that it was mailed in Washington, D. C., 
and I do not think you have. 

MR. SMITHSON: Well, let me think just a moment. 

THE COURT: Yes. This may be important. Iam not going to ex- 
clude the exhibit because I think it is admissible on the issue of conspiracy, 
but we have to clarify and classify our thinking. 

[539] MR. SMITHSON: Well, of course, Your Honor-- 

THE COURT: There is no use forcing things. 

MR. SMITHSON: All right, Your Honor, I won't force it. I was going 
to say you can show the comparison between these known modeis in here 
with that which were seized in the District, but that still doesn't necessar- 


ily-- 


THE COURT: No, because similar things were seized in Lakewood. 

MR. SMITHSON: That is right. 

THE COURT: So I am going to exclude Exhibit 3, the entire series 
numbered 3, from consideration under Counts 2 and 3. Count 2, then, will 
go to the jury only on the basis of Exhibit 2 and the series included in that 


number. 
MR. SMITHSON: Count 3 also, Your Honor? 
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THE COURT: Yes, Count 3. I should have said Counts 2 and 3 will 
go to the jury exactly in the same way as all the other counts, on the basis 
of the circulars, if I may call them such. However, Exhibits of the 3 
series will remain in the case in connection with Count 1. 

MR. SMITHSON: I think it likewise becomes relevant to Count 35, 
too, which is the possession with intent to sell. 

THE COURT: I do not think so. 

MR. SMITHSON: Yes, Isee. I agree. 

THE COURT: There is no proof the possession was in the District 
of Columbia. 

[540] MR. SMITHSON: I agree with that. 

MR. DIETZ: Your Honor, I made objection to admitting or accepting 
in evidence of this material at the time this material was offered. I think 
that my client's rights are protected, but just out of an ounce of precaution 
may I make objection againthat these be admitted as to Count 1 and ask for 


a mistrial because we feel that this is most prejudicial evidence in this 


entire case. 


THE COURT: Wait a minute. Only make one motion at a time. Now, 
what is your first motion or objection? 

MR. DIETZ: My first objection is that this be accepted in evidence 
under Count 1. 

THE COURT: Objection overruled. 

MR, DIETZ: Yes. Now, I would like to make a motion for a mistrial 
because of the acceptance of these photographs and all of this Exhibit 3. 

We feel it is most prejudicial. 

THE COURT: All evidence that is admissible is prejudicial. Other- 
wise, it would not be offered or admitted. ) 

MR. SMITHSON: It wouldn't be relevant. 

THE COURT: The only time that it is proper to make a motion for 
mistrial in connection with the evidence is when the Judge has admitted 
the evidence and then has excluded it and you say, "Well, the jury has al- 
ready been impressed by it and, therefore, I ask for a mistrial." But it is 
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not logical to ask for a mistrial because the Judge has overruled your 
[541] objection to the admissibility of evidence. 

MR. DIETZ: Your Honor, I see the point and I learn as I go along 

in your courtroom. 
cd * 
BY MR. DIETZ: 

Q. Mr. Heinecke, prior to your testimony regarding these exhibits 
I was inquiring regarding the names on your mailing list of approximately 
8,000 names. How did these names get on your mailing list? A. The only 
way these names got on the mailinglist is by an artist's or an art student's 
response to my advertising in magazines. 

Q. Well, there were others besides artists and art students who 
responded to your advertising, were there not? A. Yes, there were. This 
would be the minority. 

Q. How about postal inspectors? A. Doctors, ministers, postal 
inspectors will be in the minority. 

Q. I show you Defendant's Exhibit 9 for identification and ask you 
if you can identify that exhibit, which is in two parts? A. Yes, sir, this 

[542] is the letter and the envelope in which I received the letter. 

Q. And to whom--well, that letter speaks for itself, doesn't it? 
A. Yes, sir. 

Q. Who is Roberta Flowers? 

MR. SMITHSON: Objection. 

THE WITNESS: A postal inspector. 

* * a ae * 

THE COURT: Let me see the exhibit concerning which you are in- 
terrogating the witness ? 

(The exhibit was handed to the Court.) 

THE COURT: Objection sustained. This is something dated December 
22nd, 1959, and does not relate to any of the issues of this case. 

MR. DIETZ: May counsel make a point regarding-- 

THE COURT: | No, let's nct stop every few minutes to make proffers. 


[543] : ‘ 

MR. DIETZ: Your Honor, counsel feels, and I must make the point, 
that some of the exhibits of the Government were dated before this. 

THE COURT: Here is what Iam going to do. You have a right to 
make offers of proof. The rules so provide. But in view of the length of 
time that all these matters are taking in this case, involving so many ex- 
hibits, Iam going to ask you to prepare your offers of proof in writing, 
submit them to the Court and they will be made a part of the record, so 
that we won't take up the time of the jury having bench conferences listen- 
ing to offers of proof one after another. 

MR. DIETZ: May I please use Exhibits 2 and 3? 

(The exhibits were handed to Mr. Dietz.) 
BY MR. DIETZ: 

Q. I show you this envelope, Exhibit 3-A, and ask you to give us 
the date on the postmark from Lakewood, New Jersey. 

THE COURT: The envelope speaks for itself. The date is on the en- 
velope. You do not have to ask the witness what the date is. You can argue 
that to the jury. 

MR. DIETZ: Thank you, Your Honor. 

BY MR. DIETZ: 

Q. Now, Mr. Heinecke, I show you Defendant's Exhibit No. 11 for 

identification and ask you if you can identify that exhibit and the contents ? 


A. Yes, Ican. This is a random sampling of the many letters I receive 


from customers and prospective customers. 

[544] Q. And is it from these letters that you get the names for your 
mailing list? A. Yes, sir, that is the only way names are put on the mail- 
ing list. : 

Q. And you say a random sampling. How many letters are in that 
jacket? A. I believe there are 49 or 50 letters. | 

Q. How many letters do you receive, or how do you ‘receive them ? 
A. There are many thousands. My mailing list consisted of approximately 
8,000. This would necessarily mean that I received many more than 8,000 
letters because of the possibility of having received more than one letter 


per customer. 

MR. DIETZ: Your Honor, I offer this exhibit 11. 

MR. SMITHSON: Objection. 

MR. DIETZ: Into evidence. 

MR. SMITHSON: Objection, Your Honor. It desn't bear on the issue, 
material or reievant. 

THE COURT: Objection sustained. 

MR. DIETZ: May I be heard on that? 

THE COURT: No. It is my practice to rule on objections to evidence 
without hearing argument unless I am in doubt or unless I consider the 
matter worthy of argument. Otherwise, a trial is prolonged unduly. You 
know, it is these arguments from time to time, five minutes now, five 

[545] minutes then, that sometimes makes trials unduly protracted, and I 
do not permit that. 
Iam going to sustain the objection on the ground this is irrele- 
vant and not bearing on any issue of the case. 

MR. DIETZ: Your Honor, may I leave this with the Clerk so that 
each one of the contents may be marked? 

THE COURT: You mean you want each letter marked? You want 
each letter marked separately? 

MR. DIETZ: Yes, so there is no question as to which letters were 
in this (indicating). 

THE COURT: I would rather have only one mark put on it. Why don't 
you put them all in an envelope? Of course, they are in a loose folder, 
but if you put them all in an envelope you would not have that difficulty, 
and then let the Clerk mark the envelope. I think it is kind of burdensome 
for the Clerk to mark 50 different pieces of paper. Now, if it is absolutely 
necessary, it must be done, but if a short-cut can be devised, so much the 
better. I do not think anybody is going to question what you tendered. 

MR. SMITHSON: I am not, Your Honor. 

THE COURT: I suggest you put them in an envelope and let the Clerk 
mark the envelope. 
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MR. DIETZ: This envelope, then, will be marked as Defendant's Ex- 
hibit 11 for identification. 
THE COURT: Very well. 


(Defendant's Exhibit 11 for identification 
was placed in an envelope and the enve- 
lope was marked Defendant's Exhibit 11 
for identification.) 


MR. DIETZ: Now may I see Exhibit 20? 
(The exhibit was handed to Mr. Dietz.) 
BY MR. DIETZ: 
Q. Mr. Heinecke, I show you Government's Exhibit 20 and ask you 
if you can identify that material? A. Yes, Ican. They are reproductions 


of penciled drawings commissioned by me from a well-known artist in the 
City of New York. 
Q. And were those taken from your home or seized from your home? 


A. Yes, they were. 
* * 
BY MR. DIETZ: 

Q. Mr. Heinecke, I show you Exhibit No. 2-C. Iask you, sir, where 
was that preparedfor you? A. This was an old brochure. I do not recall 
where it was prepared. It is possible that some copies of this may have 

[547] been printed by Mellichampe & Sheiry several years ago. 

Q. Now, will you look on the inside of the brochure to "Jim Conroy." 
It says there "Age 14," does it not? A. Yes. 

Q. And how old is that model now? A. Nineteen or twenty; Iam 
not sure which. 

Q. So would that refresh your recollection as to how long ago that 
was printed for you? 

MR. SMITHSON: Objection, Your Honor. He is leading the witness. 
That has ncthing to do with the reproduction of a photograph, the age that 
the model is. | 

THE COURT: I think there is merit in your objection. Nevertheless, 
as you know, I always follow the practice of giving a defendant some leeway 
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to present his case, irrespective of whether I consider the presentation 
meritorious or not. He has to have an opportunity to have his say. 

MR. SMITHSON: All right, Your Honor. 

BY MR. DIETZ: 

Q. Does that refresh your recoilection as to how old that brochure 
is? A. It is still possible, as Mr. Smithson says, that it is not more than 
three years old, aithough it was originally designed and originally printed 
six years ago. 

@. Exhibit 20, which you have examined, from where was that 

[548] exhibit mailed and sold? A. These are reproductions of pencil 
drawings. They were mailed and sold exclusively from 150 Clear Stream 
Road, Lakewood, New Jersey. 

Q. Were they ever advertised from the District of Columbia? 

A. No, sir. 
a * 

[549] BY MR. DIETZ: 

Q. Mr. Heinecke, regarding Exhibit 20, the penciled drawings, 
did Mellichampe & Sheiry Press do any work for you on that exhibit in 
any way? A. No, sir, with the possible exception of the envelopes. I am 
not sure whether they were the printers of the envelope or not. If they 
were, they didn’t know they were for the drawings. 

Q. Now, you say the envelope. Is this the envelope, which is a 
plain manila envelope with the markings on it, "A. Heinecke, 150 Clear 
Stream Road, Lakewood, New Jersey,” and is also marked as Government 
Exhibit No. 20? A. Yes, sir, that is for 8 by 10 drawings or photographs. 

Q. Ishow you Government Exhibit No. 21 and ask you if you can 
identify this envelope and the contents? A. Without a minute examination, 
I would say these are envelopes seized from my home containing photographs. 
These things have not been mailed. These are envelopes of sets of photo- 
graphs seized from my home and loose photographs. These were all mine. 


These are duplicates of another exhibit. 
oe * * 


BY MR. DIETZ: 

Q. Now, regarding the contents of that Exhibit No. 21, were any of 
those photographs mailed in the District of Columbia? A. Positively not. 
It would have been impossible for them to have been. 

Q. Were any photographs comparable to the photographs in Ex- 
hibit 21 ever mailed for you or by you in the District of Columbia ? A. 
Never for me or by me, to my knowledge. 


* * * 


BY MR. DIETZ: 
* * * * 
THE WITNESS: I have examined Exhibit 22. 
BY MR. DIETZ: 
Q. Can you tell us what that contains? A. It contains photographs 
which were in a steel drawer of a steel cabinet in my home and seized by 
the postal inspectors. 


Q Were those photographs for mailing? A. No, sir, these were 


not sold, as a matter offact. They were separate, they were not included 
in any of the sets, they were not advertised. They were not sold at all. 
[552] THE COURT: Which exhibit is that? 
MR. DIETZ: Twenty-two, Your Honor. 
BY MR, DIETZ: 

Q. I show you now, sir, Exhibit No. 23 and ask you if you can identi- 
fy that exhibit? A. Ican. This is a package which has been torn open by 
the postal inspectors. It contains printed Christmas cards of mine. 

Q. And approximately when were those cards printed? A. They 
were printed approximately three and a half years ago. | 

Q. And were they printed in the District of Columbia? A. No, 
sir, as the package will prove, sir. 

THE COURT: Just a moment. Wait until a question is asked you. 

BY MR. DIETZ: 

Q. Does the package have any indication of where they were printed 

and by whom? A. Yes, it does. 
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Q. And what was that? A. It was another printer at Lakewood, 
New Jersey. , 

Q. To whom did you send out your Christmas cards? A. These 
were sent to old established customers of mine who were in the habit of 
sending me Christm:s cards. 

Q. And were they ever sent to anyone from the nudist camps? 
A. Yes, they were. 

Q. Mr. Heinecke, I show you now Exhibit No. 24-A, B, C, D, 
ask you if you could please examine same. A. I have examined them. 

Q Now, Mr. Heinecke, what are they? A. These are various 
cards removed from my files, seized from my home at Lakewood, New 
Jersey, by the postal inspectors. 

Q. Andcard 24-B, what is that? A. This is one of the release 
cards seized from the files. They were contained separately from the 
other cards contained in this exhibit. 

Q. The release cardof whom? A. This one is Walter Byers; 
checked off the classification of art student and signed it. 

Q. And what school is indicated on that card as having been attended? 
A. International Art Institute. 

Q. Dic you have any other release cards or sailing lists seized 
by the Post Office Department? A. Yes, a great quantity, everything that 
I had in my home was seized in that line. 

Q. How many filing cabinets or drawers were taken? A. There 


[554] were five steel drawers and numerous boxes. When the material 
was removed it was packaged by the postal inspectors at my home. 
Q. Now, for every one that you have ever done business with or 


for every one that was on your name, did you have, prior to the seizure 

by the postal inspectors, a duly signed release card? A. Not necessarily, 
but all customers who ever received material had to sign the card. We had 
signed release cards of this type for every customer who received material. 
It would not have been possible to have cards for people before they wrote 
the letter. 
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@.  Ishow you now, sir, Government Exhibit No. 25 and ask you 


if you can recognize this? A. Yes, itisa copyof Trim rane for 
January 1961. 

Q. Are any of your photographs included in that issue? A. Iam 
just checking, sir. (Examining) This issue contains no work of mine what- 
soever. | 

* * 

BY MR. DIETZ: 

Q. Ishow you, sir, Exhibit 41 and ask you to examine it, and 
particularly to the top. A. Ihave examined it. Iam familiar with the 
exhibit. : | 
Q. And where was that exhibit seized? A. I don't know, Mr. Dietz. 

The same material in the same boxes was stored at my home in Lakewood, 

New Jersey, also at Mellichampe & Sheiry Press. This is the way these 

books were packaged for me to pick them up. I made numerous trips to 

Washington, D.C., to pick them up in these cartons because of convenience. 

This is a manner of transporting this material without damaging it. 

[556] Q. Did you ever mail any books comparable to these, which I be- 
lieve are volumes of Basic Approach to Drawing the Nude, from Lakewood, 

New Jersey to Mellichampe & Sheiry Press or to Fizeek in Washington, 

D.C.? A. No, sir, they were not. This is a reverse of the truth. I picked 

them up myself from Washington, D. C., and transported them home to 

New Jersey myself in these boxes. They were never mailed in boxes to 

anywhere. 

Q. These cartons, cardboard cartons, equivalent to Exhibit No 41, 
who supplied those cartons ? A. Mr. Donald Branca supplied them. 

Q. I show you now, sir, the top of the cardboard carton marked 
Government Exhibit No. 40 and one of the envelopes taken by me from the 
numerous ones in Government Exhibit No. 40. Iask you to examine these. 
A. Ihave examined them. 

Q. Mr. Heinecke, the notation on the side of the Pe of this card- 
board carton in stenciled letters says, "To Mellichampe & Sheiry, 1318 
Fourteenth Street, Northwest, Washington, D. C." I ask you, sir, if that 
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carton was for the purpose of mailing these books which are in the carton 
to Mellichampe & Sheiry Press? A. No, sir, these cartons are cartons 
in which Mellichampe & Sheiry received shipments of paper, and when they 
are through with them, rather than waste them, they use them for such 
purposes as I used them, to transport my books from their printing plant 
to my home. They are waste cartons. 

[557] Q. And does this carton have a sticker from Grant Paper Company? 
A. That is very obvious. 

Q. And does it have on the side in stenciled letters, "For R.M.S." 
--abbreviation for reams-- "22-2 by 27-38"?- A. Yes, sir, I can see it 
from here. 

MR. SMITHSON: Your Honor, the question is not objectionable but 
it is very, very repetitious. This was never offered, Your Honor. 

THE COURT: I am inclined to agree with you. 

I want to give you every leeway, but I think we should have some 
terminal facilities if we can develop them. 

MR. DIETZ: Your Honor, may I make this statement. When this 
was offered it was offered with the statement that this was--this carton, 
because of this stenciling on the side, was for mailing from Heinecke to 
Mellichampe & Sheiry. 

THE COURT: I do not recall any such statement. 

MR. SMITHSON: No such statement was made. 

MR. DIETZ: I recall it, Your Honor, and I made a note of it. 

MR. SMITHSON: His recollection is in error. 

THE COURT: I think so. This was part of the material that was 
seized. I do not recall for the moment whether-- 

[558] MR. DIETZ: Seized at Heinecke’s home in New Jersey. 

THE COURT: In Lakewood, yes. As I said before, and I repeat again, 
all the material that was seized pursuant to a search warrant at the Lakewood 
place was admitted in evidence as bearing on the issue of conspiracy and 
not on the issue of the individual mailings. 


* * * 


[559] 


[560] 


BY MR. DIETZ: 
Q. Mr. Heinecke, I show you Exhibit 43-A through I and ask you 
to examine same, please. A. I have examined them. 
Q. Can you tell us what those exhibits are? A. Briefly, they 
are a mixture samplings of all kinds of materials seized from my home 


in Lakewood, New Jersey, current and past materials of mine, complete 


mixture. 
Q. This Exhibit 43-E and Exhibit 43-G, I ask you, sir, if those two 
exhibits were ever mailed with the other exhibits making up 43? A. The 
answer to that question is that it was mailed with only others which I will 
specify, not all of them. They were only mailed with Exhibit marked 1-B-- 
Q. I think there is a 43 marking on it. A. 43-E 1-B. 

* * * * * 

BY MR. DIETZ: 

Q. Just use the 43 sequence numbers, 43-E, was that a card, a 
release card? What is it? A. It was an order blank for Basic Approach 
to Drawing the Nude, a book. That was mailed with the exhibits you in- 
quired about and so was another order blank, 43-F. Now, these were not 
included at the same time necessarily. There was a choice of one or the 
other of these order blanks. The rest of this material does not in any way 
pertain to the brochures marked 43-E and 43-G, with the possible exception 

of this envelope. The envelope may have contained them. The rest 
of this material had nothing whatsoever to do with it. : 

Q. Now, I show you Exhibit 28-A and-- I show you ‘Exhibit 28-A, 
which consists of three envelopes. Here is also, sir, 28-B, which also 
consists of three envelopes. I ask you to examine same. | 

(The exhibits were examined by the witness.) 

Q. Keep the A series separate from the B series. A. Yes, sir. 
Ihave examined them. | 

Q. Now, the series 28-A, can you tell me what they are? A. Yes, 
sir, they are envelopes which have been mailed and returned to me by the 
Post Office Department for various reasons, bad addresses, people moved 
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or such other reason. One of them has been opened. Incidentally, one has 
been opened in the mail and resealed, which is illegal. 

MR. SMITHSON: I ask that the comment of the witness be stricken 
and he be admonished. 

THE COURT: It is stricken. There is no basis for it, in the first 
Place. In the second place, it is not responsive to the question. The jury 
will disregard the comment. 

THE WITNESS: Then I don't know what further answer I can give. 

BY MR. DIETZ: 

[561] Q. When you received mail similar to that 28-A, the three letters 
that were returned to you for bad addresses at Lakewood, New Jersey, 
what, if anything, did you do with all of the accumulated material? A. With 
all of it, sir? With much of it I was carrying out prior agreement with 
Mr. Donald Branca-- 

* * * * * 
BY MR. DIETZ: ; 

Q. Ishow you, Mr. Heinecke, Government Exhibit No. 26 and ask 
you, sir, if you can identify this material? A._ Yes, I can identify them. 

[562] They are not mine. I can, nevertheless, identify them as offset print- 
ing plates which evidently were the property of Mellichampe & Sheiry Press. 
Some of these have evidence of having done some of my printing. These 
three are materials that I don’t know anything about. One side has my name 
on it, the other side has irrelevant materials on it. This is something I 
have never seen before. 

* * * * * 

MR. DIETZ: Two photo plates that the defendant has testified do not 
relate to his material in any way, marked as 28--excuse me, 26-A and B? 

THE COURT: Yes. Is there any objection to that? 

MR. SMITHSON: No, Your Honor. 

THE COURT: It may be done. 

* - * * 


BY MR. DIETZ: 
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Q. Now, I show you, sir, particularly Exhibit 26-A and I ask you 


to examine it, sir,again. A. I have examined it, 26-A. 

Q. Now, I ask you, sir, if you have ever made any arrangements 
with anyone at Mellichampe & Sheiry Press for the printing of any material 
like this as shown on these plates in 26- A? A. Saad not. I have 
never seen them before. 

[564] Q. And I show you Exhibit 26-B and ask you the same question as 
to Exhibit 26-B? A. Absolutely not. I have never seen it before. 
* * * * ir 3 
BY MR. DIETZ: 

Q. I show you now, sir, Government's Exhibit No. 27 and I ask 
you, sir, to examine it. Examine it very carefully, Please, ‘Mr. Heinecke. 
A. Ihave examined it. 

Q. Have you looked at each and every photograph ? A. Yes, sir. 

Q. On that printing plate or photo plate? A. Yes, sir. 

Q. Are any of those photographs your models or photographs that 
you had taken? A. No, sir; I don't know whose they are, I have nothing 
whatsoever to do with any part of this printing plate in any way . 

* * * * * 
[565] BY MR. DIETZ: 

Q. Now, Mr. Heinecke, I show you Exhibit No. 29. I ask you, sir, 
to examine that exhibit and its contents. A. Iam assuming this is a lot 
of duplication. (Pause) I have examined it. 

Q.  Jask you, sir, if Exhibit 29 is your material? A. No, sir, I 
have never seen it before. I have nothing whatsoever to do with it. 

Q. I show you now, sir, Government's Exhibit 30 and ask you to 

[566] examine all of the contents. A. I have examined them. 

Q. You have examined all of the contents? A. Yes. 

Q. I notice there is Basic Approach to Drawing the Nude in that 
exhibit. Are there any other parts of that exhibit that are not? A. There 
are at least three other publications in here, some of which I have never 
seen before. They have nothing whatsoever to do with me or the book en- 
titled Basic Approach to Drawing the Nude. They have been -- 
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Q. Would you take those three other publications out so we may 
have them individually marked or identified? A. The other half of this 
package contains something else. May I open it? (Opening package.) 

I said at least three. There are, in fact, four other publi- 
cations which are not in any way connected with me or my work. 

Q. And would you identify those publications? A. One is entitled-- 

THE COURT: No, that is not necessary. You can have them marked. 

MR. DIETZ: All right. Your Honor, there are several of each. I 
will take one of each and have it marked. 

THE COURT: Yes, I think that is sufficient. 

[567 } MR. DIETZ: I believe this is Exhibit 30. Would it be all right to 
have them marked 30-A, B, C, and D? 

THE COURT: Yes, I think that would be appropriate. 

You have seen them, Mr. Smithson? 

MR. SMITHSON: I know what they are, Your Honor. 


(Material from Government's Exhibit 
No. 30 was marked Government's Exhibit 
30-A, B, C and D, for identification and 
received in evidence.) 


* * x * * 
BY MR. DIETZ: 
So that there is no mistake, 30-A, please look at 30-A. A. I 


And is this in any way related to you or your work? A. Ab- 
solutely not, as I have testified. 
* a 
[569 } BY MR. DIETZ: 
Q. Mr. Heinecke, I show you Defendant's Exhibits marked for 
identification Nos. 12-A, B, C, D, E, F, G, and H, and ask you if you can 
identify those? A. Yes, I can. 


Q. And what are they, sir? A. They are various correspondence 
received from customers who are artists. 
Q. And does this correspondence relate to the quality of your work? 
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[570] THE COURT: You may not indirectly put in the contents of the corres- 


pondence in evidence. 

MR. DIETZ: I offer them in evidence, Your Honor. 

MR. SMITHSON: I object. 

THE COURT: Let me see it. 

(The exhibits were handed to the Court.) 

THE COURT: Objection sustained. 

MR. DIETZ: Your Honor, I shall include these with the other corres- 
pondence in the other envelope marked 11. 

THE COURT: You may do so. 

BY MR. DIETZ: 

Q. Mr. Heinecke, I show you Defendant's Exhibit 13 for identifi- 
cation and ask you if you can identify those? A. Yes, sir, I can. 

Q. And what are they, sir? A. They are the remnants of my re- 
lease cards which were not seized because they were not in my files, they 
were on my desk. There are also included in this package several of the 
order blanks filled out by customers and sent to me. 

MR. DIETZ: I offer these in evidence, may it saa: Your Honor. 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. All this is absolutely irrelevant. 

MR. DIETZ: Your Honor, may I include this Exhibit 13 in the enve- 

[571] lope which we have marked 11, so they are all kept toeetier for safe- 
keeping ? 

THE COURT: Yes, you may do that. 

* * * 
BY MR. DIETZ: 

Q. Mr. Heinecke, did you have in New Jersey any female nude 
photographs? A. Yes, I did. | 

Q. And where were these nude photographs made? mn They varied. 
Some were in the studio, some were at nudist camps. 

Q. And what happened to those female nude photographs? A. They 
were all seized. | 
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Q. Have you ever submitted photogaphs to nudist magazines? A. 


[572)} Yes, sir, I have. 
MR. SMITHSON: I object, Your Honor, because that is immaterial 


to the charges here. 
THE COURT: Objection sustained and let the answer be stricken. 


MR. DIETZ: Does Your Honor care to hear me on that point? 
THE COURT: No. 
BY MR. DIETZ: 
Q. in the text material of your bookis there any obscene, dirty 
or filthy language? A. Certainiy not. 
MR. SMITHSON: Objection, Your Honor. 
THE COURT: Just 2 moment. Wait until a question is finished and 
the Court rules on it. 
THE WITNESS: I beg your pardon. I thought it was finished, Your 
Honor. 
MR. SMITHSON: Objection, Your Honor. 
THE COURT: Objection sustained. It is for the jury to decide whether 
this material is obscene, not for the defendant. 
MR. DIETZ: Ef the jury reads the book. 
THE COURT: The defendant may not express--I am going to instruct 
the jury at the propei time that it makes no difference whether in the opinion 
[573] of the defendant the material was or was not obscene. The question 
is for the jury to determine whether it was obscene. It may ive that some 
person might say,"“Well, I didn't think that this matter that I was putting 
out was obscene.” Well, that is no defense if it is in fact obscene. That is 
the applicable rule of law and the Court will so instruct the jury. 
MR. DIETZ: May I make my record on that point, Your Honor? 
THE COURT: You have asked the question and the witness has answered 
no and I am striking out the answer. 
MR. DIETZ: I have asked only as to the text. So that there is no mis- 
understanding, I would like to also ask as to the photographs. 
THE COURT: Well, the photographs speak for themselves. 
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As a matter of fact, the Court of Appeals held that in matters 
of this kind expressions of opinion are not admissible. Ina recent case, 
the Court of Appeals, in a unanimous opinion, held: 

"If a piece of cloth is bright red and the 

cloth itself is in evidence, no testimony, lay or 

expert, would be admissible to show the cloth is 

blue. Such testimony would be immaterial, of no 

probative value upon the issue of the color. Its 

admission would be a waste of the Court's time, 

confusing, prolonging and tending to make a mockery 

of the processes of justice.” 

In other words, it is for the jury to look at the material and 
say whether it is obscene or not. 

MR, DIETZ: Just so there is no sthun Aerpewnaiee=< 

THE COURT: You tendered this witness’ opinion as to whether 
any of the drawings were obscene and the Court has excluded it. 

MR. DIETZ: All right. And just the next step past eat that, Your Honor: 

BY MR. DIETZ: 

Q Did you ever receive any legal advice from any attorney re- 
garding obscenity in this material ? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained, for the very reason heretofore 
explained. It makes no difference whether he acted in good faith or bad 
faith, on advice of counsel or not on advice of counsel. Good and bad faith 
is not the test. If it were the test, then advice of counsel might be ad- 
missible. But a client just runs the risk of getting erroneous advice when 
he goes to a lawyer, just like a patient when he goes to a doctor's office 
sometimes takes his life into his hands or puts it in the doctor's hands, 
rather. , 

[575] BY MR. DIETZ: 

Q. Mr. Heinecke, were Volumes 2, 3 and 4 of your book, Basic 
Approach to Drawing the Nude, available or sold to anyone who did not 
first purchase Volume 1? A. No, sir, they were not. | 


[577] 
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And does your advertising matter so state? A. Yes, sir, it 
does. 

Q. Now, before you ever placed any advertisements of your book, 
Basic Approach to Drawing the Nude, into the mails, did you have knowledge 
that the Post Office Inspectors would receive copies of everything that you 
put in the mail? A. Yes, sir, I -- 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Objection sustained and the answer is stricken. That 
is obviously irrelevant. 

BY MR. DIETZ: 

Q. Have you ever knowingly sent unsolicited material to anyone? 
A. No, sir. 

Q. Have you ever knowingly sent obscene material to anyone? 

A. Under no circumstances. 
cS a 
BY MR. DIETZ: 

Q.  Ishow you, sir, Exhibit 31 and ask you to view all of the contents 
in the exhibit. A. I have exarined them. 

Q. Is any of that material your material? A. No, sir, nothing 
there is my material. 

Q. Ishow you, sir, Exhibit 32, a carton. Please look at it, the 
contents. A. Yes, sir, I have seen the contents. 

Q. Can you tell the Court and the jury what that is, if you know? 

A. Yes, sir, these are my returned envelopes, the mail that was returned 
to me, which I in turn turned over to Mellichampe & Sheiry Press for salvage. 

Q. And were these returns made by prior agreement? A. Yes, sir. 

Q. And with whom was that agreement? A. The manager of 

Mellichampe & Sheiry Press, Mr. Donald Branca. 

Q.  Ishow you Exhibit 33, sir, and ask you to look at all those 
materials. Examine those carefully, will you, please, sir. If there are 
any that have a rubber band, be sure that the rubber band remains around 
them. 

(The witness exan.ined the exhibit.) 


* * 


BY MR, DIETZ: 

Q. Mr. Heinecke, you have gone through more than half, I believe. 
Have you seen any of your material in there? A. Up to this point I have 
never seen any of this material before. . 

(Brief pause.) 

Q. Mr. Heinecke, have you completed your examination of each 
and every photograph contained in Government's Exhibit No. 33? A. Yes, 
sir, I have. | 

Q Any of that materia! yours? A. There is not one item in there 
that can possibly be connected with me in any way. 

[578] MR. SMITHSON: Objection to the form of the answer. 
BY MR. DIETZ: 
Q. Is any of that material yours? 
THE COURT: Yes, I am going to sustain the objection because that 


involves, in part, a conclusion of law. And I must say, if I may, that your 


question was a bit on the ambiguous side. You said is any of it his. Well, 
what do you mean by his? Do you mean does he claim a property right 
in it, or what? 
BY MR, DIETZ: 
Q. Well, have you ever been associated with any of the photographs 
contained in that exhibit, in any way, either as POET aS 
MR. SMITHSON: Objection. 
THE COURT: Objection sustained. Associated, ee is a conclusion. 
BY MR. DIETZ: 
Q. Well, then, let me put it this way: Did you take any, of the photo- 
graphs in Exhibit 33? A. No, sir. 
Q. Have you owned any of the photographs in Exhibit 33? A. Ab- 
solutely not. 
Q. Have you ever attempted to obtain any of the photographs in 
Exhibit 38? A. No, sir. : 
[579 ] MR. DIETZ: Your Hcnor, this one is 39. It's the next way that it 


[580 


1 
3 


was admitted into evidence, even though it's not in chronological order. 
THE COURT: Yes. 
BY MR. DIETZ: 

Q. Ishow you now Government's Exhibit 39. I ask you, sir, to 
look through these things to see if any of that material is yours or whether 
you have ever taken any photographs that are there depicted. A. (Exami- 
ning) All of this ? 

Q. Allof it, sir. A. Iam afraid this will have to be explained 
separately. 

Q. So, doit. A. (Examining) I would like to save a lot of time 
in the answer by making flat statements about this. 

Q. Well, let's start with the large photographs. Do you recognize 
any of the models depicted in those photographs? A. Yes, I do. 

Q. Now, did you take the pictures that are there depicted? A. The 
answer to that is not as simple as a yes, or no. I originally took some of 
these. The enlargements here exhibited are not mine. I did not make these 
enlargements, nor are some of these my photographs. Some of them I 
never saw before. 

QQ. Which photographs are yours and-- A. These enlargements 
are not mine. I never made these enlargements. 

Q. You never made the enlargements? A. These are copies of 
some of my original photographs. These three are copies of some of my 
original photographs. 

MR. DIETZ: May I have these marked 39-A, B and C, Your Honor, 
please, for identification, so that it would be more clear? 

THE COURT: Yes, let them be so marked. 


(Three photographs from Governments 
Exhibit 39 were marked Government's 
Exhibit 39-A, B and C, and received in 
evidence.) 


THE COURT: May I see the exhibits that were so marked? 
(The exhibits were handed to the Court.) 
BY MR. DIETZ: 


Q. The other photographs here, these large photographs-- 

THE COURT: Justa moment. May I interject a question? DidI 
understand you to say that you took the photographs but did not make the 
enlargements ? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Were these young men whose photographs you took 
hired by you? 

[581] THE WITNESS: Yes, they were, Your Honor. 

THE COURT: To pose for these photographs ? 

THE WITNESS: Yes, they were, Your Honor. 

THE COURT: Who were they? 

THE WITNESS: Various models . These were taken many years ago 
and I can't trace these models at this time. 

THE COURT: Were they professional models? 

THE WITNESS: That is all one model, Your Honor. He was a pro- 
fessional model. | 

BY MR. DIETZ: 
Q. And how about the balance of these large eastecuege’ A. I 
never saw any of those before in this form or any other form. 
* * * * * 
BY MR. DIETZ: 
[582] Q. Now, as far as these large photos, 39-A, B and C, you say 
you did not make the enlargements but you made the original photographs ? 
A. Yes, sir. 
@. And how did these original photographs get to Mellichampe & 


Sheiry Press? A. Oh, small copies of them were submitted for possible 


use in the magazines. 
Q. And were your-- 
THE COURT: Were submitted by you to Meitichampe; & Sheiry ? 
THE WITNESS: Yes, sir. 
BY MR. DIETZ: 
Q. And you say for use in the magazines. Now, in the final product 
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of the magazine, were your photographs produced with or without covering 
of the genitalia? 

MR. SMITHSON: Objection, Your Honor. It's not pertinent to this 
issue. 

THE COURT: Objection sustained. 

MR. DIETZ: Do you have that issue of Trim Magazine? 

(The magazine was handed to Mr. Dietz.) 
BY MR. DIETZ: 

Q.  Ishow you now Government's Exhibit No. 25, Trim Magazine, 
and ask you if that is one of the magazines to which you submitted photo- 
graphs? A. Yes, sir, it is. 

[583] BY MR, DIETZ: 

Q. Is there anything else in that box, Government Exhibit 39? 

A. Yes, sir, this box is filled with a mixture of all sorts of things, most 
of which I never saw before. I never saw before these envelopes, folders, 
most of the photographs, none of the negatives. I don't know whose nega- 
tives they are. The only thing that I see that I ever saw before are these 
few photographs on the top. 
* * 

[584] BY MR, DIETZ: 
A. I selected the only photographs that I could see in the box that I ever 
had anything to do with. The balance of this box is not my work; I never 
saw it before. 

Q. These photographs tht you have here selected, what did you 
have to do with these photographs? A. They were submitted as the-- 

THE COURT: He has already testified to that. 

MR. DIETZ: Not as to these photographs, Your Honor. 

THE COURT: I thought you meant the others. Iam sorry. 

THE WITNESS: They were submitted as the dummies for making the 


negatives for one of the ‘books. 
MR. DIETZ: May I have a rubber band put around these and these 
marked separately ? 


[585] 


[586] 
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THE COURT: How many are there? 

MR. DIETZ: Sixteen. 

THE COURT: Let them be put in an envelope and be given a 
single mark. 

MR. DIETZ: That is whatI meant, or possibly a rubber band put 
around them. 


(16 photographs from Government's 
Exhibit 39 were marked Government's 
Exhibit 39-D, and received in evidence.) 


* * * * * 
BY MR, DIETZ: 
Q.  Ishow you, sir, Government's Exhibit No. 36 and ask you to 
examine same. A. (Examining) 
Q. I ask you, sir, if any of your photographs are contained in 
Government's Exhibit 36? A. Yes, sir, some of them are. | 
Q. And which ones are they? A. This big bundle, which is very 


difficult to go through. I do believe that all of these were submitted for 
use in the books. 

Q. Inthe magazines? A. No, sir, in my Basic Approach to 
Drawing the Nude. 

Q. And what are the other photographs? A. I don! t know what 


these are. I have never seen them before. But these other things are 
evidently negatives for the purpose of printing. They are screened nega- 
tives for the purpose of printing, and the few that I have looked at were 

of some of the photographs herein contained pertaining to my book, 

the Basic Approach to Drawing The Nude. 

Q. So, as I understand it, sir, this group is not of ouaeioteaha 
that you have taken? A. No, sir, they have nothing to do with these. 

THE COURT: You say you have taken some of them butnot others, 
is that it? 

THE WITNESS: Yes, sir, these are mine. 

MR. DIETZ: The greatest part of this exhibit are photographs 
which he has identified as photographs that he has taken and were for 


use in his book. 

THE COURT: Yes. 

MR. DIETZ: May I have these that he has separated as not being 
his material, marked? 

THE COURT: Let it be marked as a single exhibit. 


(A group of photographs from Govern- 
ment's Exhibit 36 were marked Govern- 
ment's Exhibit 36-A and received in 
evidence.) 


* * * 
[587] BY MR. DIETZ: 
Q. show you now, Mr. Heinecke, Exhibit 38. A. (Examining) 
I have examined them. 


Q. Have you examined everything in there? A. As well as can 
be in a reasonable time, sir. 
Q. Have you found anything of which you were associated, that 


either you were the photographer, owner or anything like that? A. No, 
sir, these are other photographers’ contracts with models and their works. 

Q.  Ishow you Exhibit 35, sir, and ask you if you will go through 
that carton. This green thing that you are holding up, is this yours or did 
you do any of the photograph* work or in any way associated with that? 
A. No, sir. This box, again, is a mixture of many things, some of which 
were mine, some were not. I don't know what most of this is. 

[588] MR. DIETZ: May we have these marked, Your Honor? 

THE COURT: Those that you are asking to be marked, does he 
testify that they were his or were not his? 

MR. DIETZ: I believe these were not his. I will ask him again. 

THE COURT: I want the record to be clear as to what you are 
marking. 

MR. DIETZ: Yes. 

BY MR. DIETZ: 

Q. This cartoon drawing "The Office Party," is this yours? 

A. Inever saw it before. It never was mine. Now, if you would like me 


[590] 


to go through this entire box this way, it will take mea very long time be- 
cause it is full of things completely mixed up. 
MR. DIETZ: May we have this marked 35-A? 


(Cartoon entitled "Office Party” taken 
from Government's Exhibit 35, was 
marked Government's Exhibit 35-A 
and received in evidence.) 


BY MR. DIETZ: 
Q. These pink cartoons? A. Inever saw them before. 
MR. DIETZ: May we have these two cartoons marked B and C, Your 
Honor? 


(Two pink cartoons taken from Govern- 
ment's Exhibit 35, were marked Govern- 
ment's Exhibits 35-B and C and received 
in evidence.) 


BY MR. DIETZ: 

Q. This, what appears to be a negative? A. This was evidently 
made from one of the pages of my book, but I didn't make this negative. I 
don't know how or why it was made. : 

Q. Did you take any photograph of anything there or have anything 
to do with that, the preparation of that, in any way? A. In some way, yes. 

Q. Inwhat way? A. The original penciled drawing was done for 
me on commission by a well-known artist in New York, but I had nothing 


to do with the making of this negative. This was a paper negative made 


from one of the pages of my book. 
MR. DIETZ: May we have that marked, Your Honor? 3 
THE COURT: Was the original photograph taken by you? 
THE WITNESS: The original photograph of the pencil drawing? 
THE COURT: Was taken by you? 
THE WITNESS: Yes, sir. 
THE COURT: And did you make the pencil drawing? © 
THE WITNESS: No, this was done for me commissioned by a well- 
known artist, sir. 
THE COURT: And then you took the photograph of the drawing which 
you had caused to be made, .s that correct? 


THE WITNESS: Yes, sir. 


(A Negative taken from Government's 
Exhibit 35, was marked Government's 
Exhibit 35-D, and received in evidence.) 


x * * * * 
[591] THE COURT: Will counsel come to the bench for a moment? 
(AT THE BENCB:) 

THE COURT: ‘Gentlemen, I do not see how there can be any con- 
troversy over the question that this drawing is obscene because it is a 
drawing of a young woman and a young man about to engage in sexual 
intercourse. 

[592] MR. DIETZ: Your Honor, I disagree with Your Honor's statement 
about they're being about to engage in sexual intercourse. I see no erection 
on the man, which is always primary to sexual intercourse. 

MR. SMITHSON: I might say, and I don’t mean to be facetious, they 
certainly weren't there to say their prayers, from that photograph. 

MR. DIETZ: That is in your eye. I don’t see it that way. 

* * * * * 

THE COURT:| There is another reason for my asking you to come 
to the bench. I admitted all the fruits of the search in Washington. There 
was not any doubt as to the admissibility of the search in Lakewood, but 
I admitted the fruits of the search in Washington as bearing on the issue 
of conspiracy. But, of course, that is too general. Specifically, for the 

[593] purpose of showing the type of activity that was being carried on at 
so-called Mellichampe & Sheiry. 

Now, was that the purpose of this evidence? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: I say, was this the purpose of the evidence? 

MR. SMITHSON: Surely. 

THE COURT: To indicate the type of activity carried on? 

MR. SMITHSON: That is correct, Your Honor, it goes directly to 
Count 1. 

THE COURT: Of course it goes to Count 1, but specifically what 


does it tend to show? It does not tend to show the existence of an agreement. 
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MR. SMITHSON: No, not of an agreement. The agreement, we Say, 
must be implicit from the facts and the evidence which was otherwise-- 

THE COURT: I always like to pinpoint things. Specifically, what 
does all that indicate? I admitted it having the thought in my mind that it 
indicates, tends to indicate a type of activity that went on at 1318 Fourteenth 
Street and solely for that purpose. 

MR, SMITHSON: That's right. I must say to the Court that is the 
reason why I brought everything in. If I were going to limit it strictly 

[594] to the relationship between the two of them-- 

THE COURT: That is the whole point. Some of this evidence does 
not prove any relationship between Lakewood and Washington. 

MR. SMITHSON: That is correct. : 

THE COURT: I presume it is admissible for the purpose of showing 
the type of activity that was carried on in Washington. Well, I am willing 
to so instruct the jury at the proper time, if either side sh me to, 
as to what the purpose of this evidence is. . 

MR. SMITHSON: That is my whole purpose and I would so request 
Your Honor at the appropriate time. | 

THE COURT: Well, you bring it up at the carpets time. 

MR. SMITHSON: Surely. 

(IN OPEN COURT:) 
BY MR. DIETZ: 

Q. This cartoon, is this in any way associated with you? Did you 
ever do any of the art work or have anything to do with this? A. No, sir, 
I never saw them before today. 

MR. DIETZ: May we have that marked? I think the next one is E, 
Your Honor. | 

THE COURT: Very well. 


[595] (A Cartoon taken from Government's 
Exhibit 35, was marked Governments 
Exhibit 35-E, and received in evidence.) 


* * * * *, 


[596] MR. DIETZ: Your Honor, I would like to have these six things marked. 
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This was testimony given by the defendant that he did not photograph these 
pictures or have anything to do with them. 

THE COURT: Very well, let them be marked. 

MR. DIETZ: I think 35-E was the last, so this would be 35-F. So 
there is no mistake, these things are already in evidence. 

THE COURT: Yes, all of these are in evidence. 

MR. DIETZ: I think there was a question whether this should be 
marked for identification or not. 

THE COURT: I suggest to the Clerk that one number be given to 
this entire batch so that it would not be necessary to go to the labor of 
marking each item separately. We have done that before with other batches 
this afternoon. 

MR. DIETZ: There are only one or two left. 


(Photographs taken from Government's 
Exhibit 35, were marked Government's 
Exhibit 35-F through L and received 


in evidence.) 


BY MR. DIETZ: 

Q. Mr. Heinecke, just so there is no mistake, I am going to hand 
you this series of exhibits from 35-F through L, with the exclusion of J, 
35-F through L, and ask you, sir, if this was materials that you had made 
the photographs or did any work on? A. No, sir, they were not. - 

* or * * * 
BY MR. DIETZ: 

Q. Now, with particularity to Government's Exhibit 35-I and 35-K, 
do you recognize the models in these two photographs? A. Yes, sir, I do. 

Q. But you did not take these photographs? A. No, sir, I have 
not done color photography. 

Q. Now, Mr. Heinecke, as I understand it, all of this material 
that is now in front of you is material that you did not take the photographs 
and you had no association with it whatsoever? A. That is correct. 

MR. DIETZ: Your Honor, may we have all of this material put in 

[598 ] one large envelope to keep it separated from the rest of the materials 
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in the box, which Mr. Heinecke has said, like envelopes and things of that 
nature? 

THE COURT: Yes, indeed. 

* % * 

MR. DIETZ: No, I meant 35-K, J. 

THE COURT: Yes, you can put the numbers of the exhibits on the 
envelope, certainly. 

MR. DIETZ: The last one was 35-L, so this would be 35-M. 


(Material taken from Government's Ex- 
hibit 35 was marked Government's Ex- 
hibit 35-M and received in evidence.) 


MR. DIETZ: Now put these in an envelope and these will be 35-N. 


(Material taken from Government's Ex- 
hibit 35 was marked Government's Ex- 
hibit 35-N and received in evidence.) 


* * * * * 


[599] BY MR. DIETZ: 


Q. Now, Mr. Heinecke, I show you Government's Exhibit No. 15. 
I believe this is 15-H, the book and its contents. I ask you if oe recog- 
nize that? A. Yes, sir, I do. 

THE COURT: Is it 15? 

MR. DIETZ: 15-H, Your Honor. 

BY MR. DIETZ: 

Q. What is that, sir? A. This is the package, including the book, 
that was mailed to one Wilbur C. Dowden, Box 118, Milford, Virginia, 
from Lakewood, New Jersey on September 25, 1960. 

Q. Was that mailed by you? A. Yes, sir, my postage meter 
and number. 

Q. And what volume of your series is that? A. qos 1. 

@. Mr. Heinecke, I ask you, sir, if you ever knowingly mailed 
any unsolicited materials to him or Meriam Wedeking ? A No, sir, I 
did not. 

Q.  lask you, sir, if you ever knowingly mailed any euaolniiea 
materials to Michael Demask? A. No, sir. 
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[600] Q.  Iask you, sir, if you ever knowingly mailed any unsolicited 
materials to Mervin L. Chaplin? A. No, sir. 

Q. As to those three names, I meant to ask you unsolicited obscene 
materials. A. No, sir. 

* * 
BY MR. DIETZ: 

Q. Iask you, Mr. Heinecke, have you ever knowingly mailed any 
unsolicited obscene materials to M. Wedeking or Meriam Wedeking ? 

MR. SMITHSON: I object, Your Honor. 

THE COURT: Iam going to sustain the objection because whether 
the material is obscene or not is for the jury to determine and not for the 
defendant. You have a right to ask him whether he mailed anything to 

[601] Wedeking, if you wish, but I presume you prefer not to ask the 
question. 

MR. DIETZ: It's not that at all, Your Honor. I intended to ask him 
that question as to every name listed in the indictment. 

THE COURT: Very well. Iam not suggesting you ask any question, 
you understand. 

MR. DIETZ: Would your ruling be the same as to all the other names 
in the indictment? 

THE COURT: Iam going to sustain the objection on the ground that 
whether the materials mailed, or which the Government contends were 
mailed, is obscene or not is for the jury to determine and not for the de- 
fendant. 

MR. DIETZ: Ali right. 

BY MR. DIETZ: 

Q,. Mr. Heinecke, have you every knowingly mailed any material, 
unsolicited material, to James Bainbridge? A. I never mailed unsolicited 
material, knowingly or unknowingly, to anyone. 

Q.  Iask you, Mr. Heinecke, have you ever knowingly mailed un- 
solicited materials to Dennis Logue? A. No, sir. 

Q. Gerald Boisvert, Richard Carter, Walter Byers, Michael 
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Suozzi, J. Bennett Bradt, Mr, Gable, or any of the other witnesses who 


have appeared in this trial? A. No, sir. 
* * * * * 

MR. DIETZ: Your Honor, this is all the direct examination I have 

of the witness at this time, save that I did wish to produce copies of Trim, 

Manual, Fizeek, and Grecian Guild Pictorial Magazines, containing materials 

of Mr. Heinecke, photographs of Mr. Heinecke. I do not have them available 

at the present time. I do have them, but not here in the court building. 

THE COURT: Of course, the Court would exclude them, for reasons 

jt heretofore indicated, as they are irrelevant, if objection is made. How- 

ever, in order to make your record you may make the tender tomorrow 

morning, if you wish. 

MR. DIETZ: Thank you. Yes, 

I would now inquire of Mr. Heinecke. 

THE COURT: Very weil, In other words, 


that is what I wish. This is all that 


you have completed your 


direct examination? 
MR. DIETZ: Yes, Yo 
those magazines tomorrow morning. 


ur Honor, with, of course, that permission to 


make the tender of 
THE COURT: Very well, you may do that. 


* * * * 


January 19, 1961. 


* * * * * | * 
MR. DIETZ: Your Honor, I have one question that I would like to ask | 
something I think I over- 


of the defendant before! close the examination, 


looked. 

THE COURT: Yes, you may do that, of course. 

MR. DIETZ: Then I have the exhibits marked for identification that 
we discussed yesterday. I believe they are marked 14, 15, 16 and 17. 
Does Your Honor feel that it would be necessary for me to have the de- 
fendant identify these exhibits on the witness stand ? Or, since Your 


Honor has already ruled that they are not going to be submitted in evidence, 
I could submit them directly to the Court. 
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THE COURT: Hasn't some other witness identified them ? 

MR. DIETZ: Not these exhibits. 

THE COURT: While I shall exclude them, I think you must make 
your own decision as to what form you want to leave the record in. 

MR. DIETZ: I will have him identify them. 

[612] * * * * * 
DIRECT EXAMINATWN -(Continued) 
BY MR. DIETZ: 

Q. Mr. Heinecke, as publisher and contr ibuting photographer to 
Government's Exhibits 16, 17, 18 and 19, Volumes I through IV of your 
book, Basic Approach to Drawing the Nude, do you feel, sir, that the photo- 
graphic illustrations are required to illustrate the text material? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. 


* * x 


[613] BY MR. DIETZ: 


Q. Mr. Heinecke, I show you Defendant's Exhibits 14, 15, 16 and 
17, marked for identification, and ask you if you can identify those four 
exhibits? A. Yes, I1can. They are four magazines. Defendant's Exhibit 
No. 14 is Manual, No. 12, for April. Defendant's Exhibit No. 15 is a maga- 
zine entitled Grecian Guild Pictorial, November, 1960. Defendant's Ex- 
hibit No. 16 is 2 magazine entitled Trim, November, 1960. Defendant's 
Exhibit No. 17 is 2 magazine entitled Fizeek, December 1960. 

Q. And the paper book marks that are in each of the exhibits, 
what do they mark? A. They mark pages upon which reproductions of 
my pictures appear in these issues. 

MR. DIETZ: Your Honor, I offer these in evidence. 

; MR. SMITHSON: Objection, Your Honor. They are not the same 
photographs concerned. 

THE COURT: Objection sustained. They have nothing to do with 


this case. 


[614] CROSS- EXAMINATION 
BY MR. SMITHSON: | 
* * * * * 
[615] Q. You never have related to anyone your agreement with this 
person Branca to publish and print this material, have you? A. I do not 
[616] understand the question. I have not been on the stand nor required 
to reveal my business connections at any time. 

Q. Well, now, let's get to that. You were specifically asked by 
Inspector Fay, were you not, in Lakewood, New Jersey, questions relative 
to the printing and the mailing of this, and you refused to talk to him, isn't 
that true? | 

MR. DIETZ: I object. 

THE COURT: Objection overruled. 

MR. DIETZ: May I state my ground? 

THE COURT: Yes, indeed. 

MR. DIETZ: Every person in this country has a constitutional right 
to refuse to say anything when arrested. | 

THE COURT: He has that right. 

MR. SMITHSON: That is correct. 

THE COURT: But the fact that he exercised it may be brought before 
the jury. The Court of Appeals so ruled some years ago in the Peckham case. 

* * * * * 
BY MR. SMITHSON: 

Q. Now, you didn't tell Mr. Fay at that time; in fact, you refused 
to answer any questions? A. I was not under arrest, Mr. Prosecutor. In 
fact, Inspector Fay was at that time trespassing on my private property. 

THE COURT: No, just a moment. Just answer questions. 

BY MR. SMITHSON: | 

Q. Now, is it not a fact that he wam't trespassing on your private 

property because he had gone there to see you at your home and that your 


wife, that is, your wife at the premises that answered the door, I understand, 
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told him that you weren't in the city, but that when he returned to the Post 
Office at Lakewood he saw you outside and talked to you there? A. That is 
not true. 

MR. DIETZ: I object, Your Honor. This question encompasses some 
conversation which obviously took part when this man was not present. 

[618] THE COURT: Just a moment. I do not hear arguments on objections. 
I think this is permissible cross-examination. It goes to the witness' 
credibility. 

MR. DIETZ: Well, as to what someone else said out of his presence, 
Your Honor? 

THE COURT: The Court does not invite responses to its rulings. 

MR. DIETZ: I apologize, Your Honor. 

BY MR. SMITHSON: 

Q. In fact, sir, there is no question in your mind, is it, that your 
main purpose is to send this type of material through the mail knowing 
that it's improper? Isn't that true? A. Absolutely untrue. 

Q. = Itis? Well, you in 1955 notified ali of your then customers 
that it was improper to send undraped nude males through the mail, didn't 
you? A. In effect, the answer to that is that is untrue. 

Q. ~~ Isee. 

MR. SMITHSON: May this be marked for identification, Your Honor, 

Government Exhibit 45, I think? 


"(The document was marked Governments 
Exhibit No. 45 for identification.) 


MR. SMITHSON: May this be marked at the same time Government 
Exhibit 46? 


(The document was marked Government 
Exhibit 46 for identification.) 


[619] BY MR. SMITHSON: 

Q. Iwill show you, Mr. Witness, Government Exhibit 45 for identi- 
fication. Is that not a release that in 1945 you were sending to your pros- 
pective customers, telling them that if this stuff were mailed through the 
mail, that is, pictures of exposed nude males, they would be prosecuted, 


as would you? 
MR. DIETZ: I object, Your Honor. Something that occurred 15 years 
ago certainly has no relevancy to this case. 
THE COURT: Objection overruled. 
MR. SMITHSON: Your Honor, if I said'45 I was in error. I meant 
1955. 
THE COURT: It is proper cross-examination. 
BY MR, SMITHSON: 
Q. Is that not your notice that you sent? A. This was not sent. 
This is a typewritten thing, in the first place, and it was discontinued and 
all my customers were not notified of any such thing at all. 
x * * * 
[622] BY MR. SMITHSON: 
Q. Government's Exhibits 2-A through 2-D, I believe it is. This 
is your material? A. As I have previously testified, this is a mixture of 


[623 ] material seized from my home, mixed with materials that have been 
sent through the mail. 


Q. I didn't ask you whether it was a mixture; I asked you is it your 
material? A. It was my material. 

Q. =‘ That's right, sir, it was your material. That is true because 
on August 17th of 1960 you sent it to Mr. Byers, did you not? A. Not all 
of that material. This is not true. : 

Q. Although the witness Byers said that you so sent it to him at 
Pope Air Force Base, you deny that? A. I do because Mr. aie has al- 
ready been proven to be an unreliable witness. 

MR. SMITHSON: May I have the answer of the witness stricken? 
And I think it is obvious why, Your Honor. 

THE COURT: Motion granted. The comment of the witness may be 
stricken and it will be disregarded by the jury. 

* * * * * 
[645] THE COURT: May I say this to both counsel, that Count 1 of the in- 
di-tment which charges conspiracy charges the Defendant Womack and the 
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Defendant Heinecke with conspiring and with other persons unknown to 
the Grand Jurors. Under that indictment the Court will rule that it is 
possible to find the defendnt guilty on that count if the conspiracy was 
with Branca and not with Womack because Branca would be included in 
the words or in the phrase "other persons unknown to the Grand Jurors." 

MR. SMITHSON: The Government so understood, Your Honor. 

MR. DIETZ: Of course, at the proper time you will give counsel 

opportunity to take exception respectfully. 

* 7 a * 
REDIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Mr. Heinecke, prior to the day of the search of your home in 

New Jersey-- 

MR. DIETZ: Pardon me, Your Honor, I think I will get the warrants 
so I have the exact date. 

THE COURT: Surely. 

BY MR. DIETZ: 

Q. December 7th, 1960, had you been advised by counsel as to 
what, if anything, to say in the event you were confronted by postal in- 
spectors or any other police officers ? P 

MR. SMITHSON: Objection, Your Honor. It is not material. 

THE COURT: Iam going to allow that. 

THE WITNESS: Yes, I had been advised by counsel. 

BY MR. DIETZ: 

Q. And what were you advised? A. I was advised that if such 
officers did not have a warrant I was not to speak to them at all. 

Q. And were you advised in any other way regarding the Consti- 
tution of the United States of America by counsel? A. Yes, I was. 

Q. And what was that advice, if you recall? A. Among other 
things, that I was not required to give anything but my name and address 
to anyone approaching me without a warrant or at any time. 

Q. But were you advised specifically what to say or what not to say? 
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[ 653] MR. SMITHSON: Repetitious, Your Honor. 
THE COURT: I think it is repetitious. I will sustain the objection 
on that ground. 


BY MR. DIETZ: 
Q. Now, on December 7th, 1960, did Inspector Fay or any person 


in his company, person of authority, United States Marshal, postal inspec- 
tor, police officer, at your home, advise you of your rights again? 


A. Yes, they did. 
Q. To the best of your recollection, what did Inspector Fay say 


to you in that regard, if anything? 
* * * 


* * 

[ 654] @. You may answer. A. On that particular date I recall Inspec- 
tor Fay advising me that this was not an arrest, that I was not required to 
answer any questions but that anything I said might be used against me. 

Q. And was that advice given to you before Inspector Fay started 
asking you aaa aed A. Oh, yes, on that particulier, day. 
*x 


[ 661] MR. DIET?: That concludes our defense. 
| 666] _ HARRY i: SIMON 


DIRECT EXAMINATION 


BY MR. SMITHSON: 
* * * * * 
Q. Are you familiar, sir, with the International Art Institute ? 


[ 667] A. Yes, sir. 

Q. Are youan artist, sir? A. Iam not. 

Q. Tell me, sir, do you have a certificate as, shall we say, a 
graduate from the International Art Institute, sir? A. I-- 

MR. DIETZ: May I object? I fail to see the relevancy. 

THE COURT: Objection overruled. 

THE WITNESS: I received such a certificate. 

BY MR. SMITHSON: 

Q. What did youdotoearnit? A. I purchased for $9.50 a course 
from International Art Institute in Washington, D. C. 

Q. And tell me, sir, the International Art Institute at one time 
was owned by a person by the name of Benson, is that correct? A. That 


is correct. 
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Q. In Tucson, Arizona? A. Yes, sir. 

Q. And by virtue of the knowledge andthe information, the investi- 
gation you did, did you determine where that material was mailed from? 
A. I did. 

Q. Where was it mailedfrom? A. From Washington, D. C. 

[668] Q. And who was doing the mailing and the printing and the other 
material? A. H. Lynn Womack. 

Q. Was he the defendant who was formerly a defendant in this 
action? A. He was. 

Q. it's the same H. Lynn Womack? A. Yes, sir. 

©. And did there come a time when Benson went out of business? 

MR. DIETZ: My objection goes to this whole line of questioning. 

THE COURT: Will counsel come to the bench? You objected only 
to one particular question and I overruled the objection, but I have not 
heard any objection to the balance of the questions. 

(AT THE BENCE:) 

MR. DIETZ: My objection was intended, Your Honor, to go to any 
testimony regarding International Art Institute. 

THE COURT: No, you know that the proper way to object is to ob- 
ject to specific questions. Now, what are you objecting to? 

MR. DIETZ: To each and every question that has been asked of this 
man. May I have them nunc pro tunc? 

[669] THE COURT: You should have objected to the question. Suppose we 
go back over this. I will give you the benefit of interposing your objections 
nunc pro tunc, although strictly speaking that is a privilege to which you 
are not entitied. 

Read the first question. 

(The reporter read the question as follows: 
"Question: And tell me, sir, the International Art 

Institute at one time was owned by 2 person by the name 

of Benson, is that correct?") 

THE COURT: You do not object to that, do you? 
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MR. DIETZ: I object to all questions along this line. 
THE COURT: State the grounds of your objection. 
MR. DIETZ: Relevancy; immaterial. 
THE COURT: Objection overruled. 
Now read the next question. 
(The reporter read the question as follows: 
"Question: And by virtue of the knowledge and 
the information, the investigation you did, did you de- | 
termine where that material was mailed from?") 
MR. DIETZ: Objection, Your Honor. 
THE COURT: Iam going to sustain the objection because that calls 
for hearsay. 
[670] MR. SMITHSON: It doesn't call for hearsay of the wiiene, Your 
Honor, because the witness spoke to Benson. 
THE COURT: Benson's admission would not be admissible against 
the defendant. 
MR. SMITHSON: It would be his conclusion. 
THE COURT: I will sustain the objection and strike the answer. 
MR. SMITHSON: Your Honor, rather than go through there, because 
this will be laborious, I can bring this directly to the attention of this case 
and be much more direct. 
THE COURT: HE you can do that, yes, because I will say that what 
the witness ascertained by an investigation is incompetent. 
MR. SMITHSON: As a fact, Your Honor, or what he observed? 
THE COURT: That is a conclusion that may be based in part on 
hearsay and so on. 
MR. SMITHSON: I had in mind--I thought what he saw, that would 
not be. 
THE COURT: But your question asked him did he ascertain where 
a lot of articles were mailed and by whom it was mailed, and he did say 
he ascertained it and he answered the question. If objection had been made, 
I would have sustained the objection on the ground that it calls for hearsay. 
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MR. SMITHSON: All right, Your Honor. 
(IN OPEN COURT:) 

THE COURT: Are you going to try to rectify those matters? 

MR. SMITHSON: I think I will, Your Honor. 

THE COURT: Very weil. 

BY MR. SMITHSON: 

Q. Mr. Simon, the person Herman Lynn Womack, whom you have 
previously identified, I will ask you, sir, to answer this yes, or no, whether 
or not you had any conversation with Herman Lynn Womack relative to 
the International Art Institute? A. I did. 

Q. Where did that take place? A. That took place at his premises 
at 1318 14th Street, which is the printing establishment known as Mellichampe 
& Sheiry Press. 

Q. And as 2 result of that conversation, sir, I will show you Govern- 
ment Exhibits 48-A, B, C, and D. I will ask you what are these? A. 48-A 
is an envelope bearing the return address of Box 7532, Franklin Station, 
Washington 4, D. C: Exhibits B, C, and D, are circulars of International 
Art Institute, Inc., at that address. 

Q. Particularly, sir, address your attention to the one known as 
B. De you see a portion of that in red? A. Yes, there are two paragraphs 
that are printed in red ink. 

[672] Q. And I will ask you, sir, if that exhibit with those two paragraphs 
in red was given to you by anyone? A. It was. 

Q. Bywhom? A. By Mr. Womack. 

Q. Does it relate to the International Art Institute? A. It does. 

Q. Would you address your attention, sir, to the little slip known 
as Government Exhibit 48-D. I will ask you if that was included, sir, at 
the time that this other material was given to you by Mr. Womack? A. 

It was. 

MR. SMITHSON: Your Honor, the Government offers 48-A, B, C and D. 

MR. DIETZ: Objection. 

THE COURT: On what issue is it relevant? 


[673] 


[674] 


[675] 


MR. SMITHSON: It's relevant--may we come to the bench? 
THE COURT: Yes. 
(AT THE BENCH:) 
THE COURT: I want to see the exhibit. 
MR. SMITHSON: I have it here. 
(The exhibit was handed to the Court.) 

MR. SMITHSON: Your Honor will recall that the testimony of the 
defendant was that he was concerned only with artists and he would furnish 
this list to the International Art Institute, the other copies of the brochure. 

THE COURT: Yes, I think that makes it relevant. 

Objection overruled. But what troubled me was the objection to the 
testimony that he ascertained that a great deal of material was mailed by 
Womack out of Washington. 

MR. SMITHSON: I understood Your Honor's ruling in that regard. 

THE COURT: Either that has to be rectified or I will strike that. 

MR. SMITHSON: I suggest Your Honor strike that. 

THE COURT: I will sustain the objection and I will strike that and 
direct the jury to disregard that. 

MR. DIETZ: All right. 

MR. SMITHSON: I have no objection. 

( IN OPEN COURT:) 

MR. SMITHSON: For the record, then, Your Honor, Government Ex- 
hibits 48-A through D are received? : 

THE COURT: Yes, they are received. 


(Government's Exhibits 48-A, B, C, 
and D, heretofore marked for identifi- 
cation, were received in evidence.) 


* * * * * 
BY MR. SMITHSON: 
Q. Now, sir, with regard to the person of Alfred J. Heinecke, sir, 
I will show you Government Exhibit 45. What is that? A. That is a portion 
of a mailing which was received by me, addressed to a test name, 
on July 19, 1955, at Washington, D. C., as indicated by my initials and date. 
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This was received during an investigation of a firm known as Fizeek 
Photography, 223 34th Street, Brooklyn 32, New York. 

Q. And does it contain a legend in there, sir, over the signature 
of Heinecke? A. It does. 

MR. SMITHSON: The Government offers this exhibit, Your Honor. 

MR. DIETZ: May I see that again? 

MR. SMITHSON: Surely. 

MR. DIETZ: I have objection to this, Your Honor. 

THE COURT: Objetion overruled. This. goes both to scienter and 
to intent. 

MR. SMITHSON: That is why I am offering it. 

MR. DIETZ: Your Honor, this was in 1955. 

THE COURT: Certainly, that goes to scienter and to intent. If it 
was subsequent to the dates of the offenses charged in the indictment, 
that would be different. 


(Government's Exhibit 45, heretofore 


marked for identification, was re- 
ceived in evidence.) 


* * * * * 

[680] MR. DIETZ: Yes. I would like to either make or renew a motion for 
Your Honor to direct a judgment of acquittal as to all the counts in this 
case, upon the ground that the exhibits received in evidence were all con- 
stitutionally protected under the First Amendment, and also upon the ground 
that considering all of the testimony the Government has not proven each 
or any of the charges beyond a reasonable doubt. I believe that is all that 
I will say at this time. 

* * 

[681] (IN OPEN COURT:) 

THE COURT: Now that the jury has left the courtroom, does either 
side have any requests for instructions? This is the time to submit them. 

MR. SMITHSON: I don't believe that I can improve on those which 
Your Honor gave in the last Womack trial, Your Honor. 

THE COURT: Very well. 
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MR. DIETZ: If it please Your Honor, very briefly I would request 
the Court to instruct the jurors that if they should find that the defendant's 
books, Basic Approach to Drawing the Nude, have the slightest amount of 
socially redeeming quality or value, they are thereby protected by the 
First Amendment to the Constitution of the United States and not obscene 
and, therefore, the verdict of the jurors should be not guilty as to all 
charges. ! 

THE COURT: I am going to deny that request. I do not think that 
states the law as I view the law. The mere fact that some piece of material 
that would be otherwise obscene may have some modicum of social value 

[682] does not redeem it from condemnation. That is the reason for my 
ruling. 

MR. DIETZ: Now, I assume that the Court has read the text material 
to this Volume I of Basic-- 

THE COURT: No, Ihave not. I have examined the ae Ihave 
examined the illustrations. I have not read the text. 

MR. DIETZ: Then it would be futile for me to ask the Court for an 


instruction to the jury that the text material is not obscene. | 
THE COURT: Well, I am going to deny that. While I have not read 


the text, as I have said, I have glanced at portions of it, and the text stand- 
ing alone, if all the illustrations were torn out of the book, perhaps might 
not be obscene, but the book has to be taken as a whole and, therefore, I 
shall not instruct the jury that if one part of the book is not obscene, that 
therefore the whole book is not obscene. For that reason I will deny the 
request. | 
Let me give you an illustration of what I have in ina! The Courts 
have held Lady Chatterly's Lover not to be obscene. That has never been 
tested in the District of Columbia, but the Court of Appeals for the Second 
Circuit in New York has so held. I think the question is highly debatable. 
Butsuppose someone were to publish an illustrated edition of Lady Chatterly's 
Lover, with illustrations depicting the activities in the text to which some 
[683 ] people have objected, and depicting them in detail; I would say the 
_ whole book might be rendered obscene. 


You may proceed. 

MR. DIETZ: May it please Your Honor, I don't believe at the bench 
that I specifically covered this, it just occurred to me that I should, but I 
would like to renew, or make a motion at this time for judgment of acquittal 
on all of the alternate counts of the indictment, upon the same basis that I 
argued to Your Honor at the close of the Government's case, that it was 
the same material charged. Let's say it was Count 4 and 5; the same 
material is charged in each count. 

MR. DIETZ: That is all that I believe I will bring up. Of course, 
the record and all parties know that I was part of the Womack first trial, 
so I know the instructions. 

THE COURT: Very well. Now, gentlemen, as was indicated at the 
bench, we will recess this trial until Monday because tomorrow is a legal 
holiday, being Inauguration Day, after Mr. Smithson finishes his summing- 
up argument to the jury. Then on Monday morning the defense counsel 
will make his argument and Mr. Smithson will present his argument in 
rebuttal. Then, of course, the Court will instruct the jury. 

MR. DIETZ: May I inquire of the Court at this time, so I don’t for- 
get to do so later, in preparing my argument to the jury over the weekend 

[684] I would like to know whether the Court intends to adhere to its prior 
ruling that the Court will instruct the jurors or comment to the jurors that, 
as a matter of law, these exhibits in evidence are all obscene? 

THE COURT: No, it may be that counsel misunderstood the Court. 
The Court did not say, certainly did not intend to say and is not going to 
say that these exhibits are obscene as a matter of law. It is going to say 
as a naked comment to the jury that in the opinion of the Court these ex- 
hibits are obscene as a matter of fact, but that this opinion of the Court 
is not binding on the jury and the jury must reach its own decision. 

Of course, as you well know, I hardly need say this to experienced 
counsel such as you gentlemen, that the Court under the common law system 
that prevails in England and the Federal Courts has a right to comment on 
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the evidence and even express its opinion on specific issues of fact, pro- 
vided the Court makes it clear to the jury that the opinion of the Court on 
an issue of fact is not binding on the jury. That I always do and I will 
make that clear to the jury very emphatically. 

MR, DIETZ: Well, I have to wait until Your Honor does tiene that 
statement before I can respectfully take exception. 

[685] THE COURT: Yes, any objection at this time would be premature, 

it would not make the record. 

Well, if there is nothing further we will recess at this time. 


* * * * * 


- 


AFTERNOON SESSION 
1:45 p.m. 
* * * 
(AT THE BENCH:) 

MR. DIETZ: May it please Your Honor, after giving more consideration 
over the luncheon recess to proposed instructions by the Court, I believe 
that I should request the Court, and I do so now, to instruct the jurors that 
these books must be considered as a whole and their possible prurient 
effect upon children or particularly susceptible groups, is not to be con- 
sidered. 

THE COURT: Iam going to deny that. Iam going to instruct them 
that they must consider the effect on the community as a whole amd not on 
any one segment of the community. I think that is sufficient to cover that 
thought, but Iam not going to single out any particular segment. 

MR. DIETZ: In that line, Your Honor, I would also request the Court 
to instructe the jurors that they must only consider the effect upon, first, 
average normal adults, and then my second request-- 

THE COURT: I am going to say average. : 

MR. DIETZ: I understand that, Your Honor, but I wanted to make it 
clear, the difference. And Iam requesting also that you instruct them they 

[687] must consider it as to-- : 
THE COURT: The average person, is the phrase Iam going to use, 


rather than the average normal person. 


[690} 


MR. DIETZ: And we request the Court to instruct the jurors that 
they are to consider only the effect upon the average adult. 

THE COURT: No, Iam going to say the average person. 

MR. DIETZ: I understand this is what Your Honor is going to say. 
Iam just trying to make my point. 

THE COURT: Yes, I am going to deny that. 

MR. DIETZ: I assume that Your Honor will instruct the jurors that 
they must find in each charge, including the first, that the defendant had 
2 criminal intent; as to the first count, criminal intent to conspire to violate 
a law; also, as to all the other charges, a criminal intent to violate all the 
other counts in the indictment. 

THE COURT: I am going to deny that. Of course, I am going to in- 
struct the jury that there had to be an intent to commit the act, not necessarily 
an intent to commit a crime. 

MR. DIETZ: I think my point is made. 

THE COURT: You have made your point. 

MR. DIETZ: As they say, preserved for posterity. 

THE COURT: An objection is noted to each of my refusals. 

a * * * * 
(AT TEE BENCH:) 

MR. DIETZ: Your Honor, there was one other point of law I should 
have brought up before, regarding the instructions. 

THE COURT: Very well, I shall be very glad to entertain it now. 

MR. DIETZ: In all of these charges, Your Honor, the indictment is 
phrased in the words obscene, lewd, lascivious, indecent, filthy and vile 
pictures, books, matter, whatever it refers to in each different count. I 
recall in the Womack case the jury sent in a request for a dictionary. 

THE COURT: I recall that very well, and I believe I practically said 
to the jury that they should concentrate on the word obscene. 

MR. DIETZ: That is my purpose in bringing this up, was to request 
Your Honor to instruct the jurors that they should concentrate principally 
upon the word obscene. 
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THE COURT: I shall be glad to do so. Any objection on ‘the part 
of the Government? : 

MR. SMITHSON: I dorft think I can, Your Honor. I ‘sonia be denying 
the existence of the exhibits. 

MR. DIETZ: I believe in the Roth case there is language to the effect, 
or at least my recollection is it was in a footnote, that all the other words 

[691] are sort of merged intc that one word obscene. 

THE COURT: Yes, and that is the position I have taken. Of course, 
the-word vile has a little different meaning, perhaps, 2 little different shade 
of meaning. For example, certain four-lettered words that are not parlia- 
mentary usage might be called vile rather than obscene. 

MR. SMITHSON: I do think also the use. of the word indecent, because 
Roth used the word indecent. 

THE COURT: But I am going to emphasize obscene. Indecent is a 
little broader than obscene because there are certain. things that are not 


obscene but may be indecent. 
MR. SMITHSON: I have in mind, Your Honor some of the photographs, 


they are turned to the side, where everything-- ' 
THE COURT: I think that is still obscene. Things may be indecent 
that are not obscene, but I do not think that is in this case. 
MR. SMITHSON: I don't think so. , : 
MR. DIETZ: That concludes my point. 
* * * 
[695] (AT THE BENCH: ) 2 
MR. DIETZ: Your Honor, at this time ccranal for the . defendant 
moves for the Court to dismiss or enter a judgment of acquittal as to 
Count 1, which charges the conspiracy, in that it is vague, the count it- 
self as drawn is vague and indefinite, does not give the defendant the 
[696] opportunity to in the future plead double jeopardy. That is as to the 
first count. And then I might say that the other people involved, Branca 
for one, had been under arrest prior to the time of the return of the in- 
dictment in this case. 
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THE COURT: I did not catch that last. 

MR. DIETZ: I say, the other people involved which the Government 
claims are persons unknown to the Grand Jurors were under arrest and on 
bond prior to the return of the indictment in this case. 

MR. SMITHSON: Your Honor, I would like to answer that one. 

THE COURT: Had you finish d? 

MR. DIETZ: Yes, as to that matter. 

MR. SMITHSON: I might say for the record, Your Honor, that the 
reason that it is asserted by the Government that Branca and others were 
unknown is unknown so far as their complicity in Count 1 because the state- 
ments of the defendant Heinecke at the time of his arrest was that these 
people worked for him and were in no way concerned and that it was en- 
tirely his operation. 

I don't want that to stand unchallenged in the record. 

THE COURT: The motion is denied. I might observe also that it 
was always open to the defendant to move for a bill of particulars so far 

[697] as the sufficiency of the count is concerned. The Court has no doubt 
as to that. 

MR. DIETZ: Now, as to the second matter, counsel for defendant re- 
quests Your Honor to instruct the jurors with particularity that they must find 
that this material, these books and this other material in evidence, was sent 
knowingly by the Defendant Heinecke, sent through the mails, that is, know- 
ingly by the defendant Heinecke, and calculated or intended by Heinecke to 
corrupt or debauch. 

THE COURT: Motion denied. I shall, of course, instruct the jury that 
what he is charged with doing he must have done knowingly, but I shall ex- 
plain to the jury that by knowingly means that, first, he must know the con- 
tents of the material; second, he must know it is being sent through the 
mails. However, 'he may believe that it is not obscene. His belief in the 
matter is immaterial. 

MR. DIETZ: Now, the third matter that I wish to bring up is that I 
specifically request Your Honor to instruct the jurors that they are to en- 
tirely disregard the word indecent from the substantative counts of the in- 


[698] 


[700] 


[701 } 
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dictment, as that word is too vague and indefinite. 

THE COURT: Request denied. 

MR, DIETZ: I know Your Honor is going to instruct them that they 
should concentrate on the word obscene. 


THE COURT: Yes, and Iam also going to instruct them that those 

words are practically synonymous for the purpose of this case. 

MR, DIETZ: All right, that is better. Now, Your Honor, over the 
weekend, you know we had a long weekend and I had an awful lot of time 
to work on this summation to the jurors, much more time that I have ever 


had before in any case. 
* * * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: We have now reached 
the final stage of this trial and the case is to be submitted to you for final 
decision. | 

The trial has been long, but actually no time has been wasted. The 
trial has been long because there were a great many items of evidence to 
be introduced, and although, as perhaps you have noticed, we utilized as 
many shortcuts as possible, it still took time. Moreover, in accordance 
with the American tradition, the defendant was entitled to take time and 
to have an opportunity to be heard. 

While perhaps at first blush the case may seem a bit ee iea: 
actually it is not complex or intricate at all. The ultimate issues for you 
to determine are few and simple. They are not involved and they can be 
reduced to a few questions. One of the things that I shall endeavor to do 
in the course of my remarks is to try to simplify the issues for you and to 
limit them to the matters that you actually have to decide. 

The defendant, Alfred J. Heinecke, is on trial on numerous charges, 
each inYolving either the illegal possession, the illegal advertising, or the 
illegal circulation of obscene material. Specifically, he is charged with 
knowingly sending through the mail two classes of prohibited material: 

first, circulars indicating where and from whom and how obscene 


226 


photographs and other obscene material may be obtained; and, secondly, 
knowingly mailing obscene pictures, photographs, books, and other obscene 
material. 

He is further charged with knowingly possessing these obscene 
materials with illegal intent. 

Finally, he is charged with a conspiracy with Herman L. Womack 
and other persons to commit the offenses just mentioned. 

The indictment in this case names two defendants, Herman L. Womack 
and Alfred J. Heinecke. Alfred J. Heinecke is now on trial. After the 
trial started, the case involving Herman L. Womack was otherwise disposed 
of. The manner of the disposition, of course, does not concern you. The 
trial has continued, as I have stated, as to the second defendant named in 
the indictment, Alfred J. Heinecke, and your verdict on each of the counts 
to be submitted to you will relate only to him, that is, Alfred J. Heinecke. 

It is your duty to determine whether the defendant Heinecke is guilty 
or not guilty of the offenses with which he is charged. You must reach your 
conclusion solely on the evidence introduced at this trial. You must arrive 
at your findings and your verdict calmly, deliberately,.and impartially, 
without any feeling or emotion. You must not be swayed by eloquence or 

[702] influenced by oratory, but must decide the case, just as I have said 
@ moment ago, solely on the evidence and on the legitimate arguments that 
can be made in regard to the evidence and that appeal to your intellect. 

The only question for you to determine is whether the defendant 
Heinecke committed the offenses charged in this indictment. Everything 
else is extraneous and must be laid to one side. The only person who is 
on trial in this case is the defendant Heinecke and no one else. 

The indictment in this case contains 35 counts, each charging a separate 
offense. Out of the 35 counts--and perhaps you might want to take these 
numbers down; the Marshal will pass paper and pencils to you if any of you 
wish to make notes. 

(Paper and pencils were passed to the jury.) 
THE COURT: As I saida moment ago, the indictment contains 35 
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counts. Out of the 35, the Government has abandoned and dismissed several 
counts, counts 18, 19, 30, 31, 32, and 33. The Government has abandoned 
them and you will ignore them. Further, count 34 does not relate to this 
defendant and you will ignore that count. So you will ignore, and let me 
repeat the numbers, counts 18, 19, 30, 31, 32, 33, and 34, and you will 
concentrate your attention on the remaining 28 counts. You will bring in 
a separate verdict on each of the 28 counts and in each instance your ver- 
[703] dict should be either guilty or not guilty. | 

Before proceeding with my instructions relating to this case, I want 
to remind you, as probably you have already learned in the course of your 
service as jurors this month, that it is the function of the Court, that is, 
it is my function and my duty, to instruct the jury as to the rules of law 
that must govern the disposition of the case on trial. You, ladies and gentle- 
men of the jury, are bound and obligated to take the law from the Court and 
to follow the Court's instructions as to the law. On the other hand, the jury 
decides the facts. You, ladies and gentlemen of the jury, are the sole judges 
of the facts and you must determine the facts yourselves on the basis of the 
evidence and solely on the basis of the evidence introduced at this trial. 

In addition to instructing the jury as to the law, the Court has a still 
further function to perform in connection with the jury, and that is to sum- 
marize the evidence, to discuss and comment on the facts and on the evi- 
dence, and even to express an opinion on any issues of fact. But all this 
is done solely to aid and assist the jury and only for that purpose. ~The 
Court's summary of the evidence, the Court's discussion and comment 
on the facts and on the evidence and the Court's opinion as to any issue 
of fact are not binding on you, they are intended only to help you, and you 

[704] need attach to them only such weight as you deem wise and proper 


and as you desire. If your recollection or your understanding or your view 


of the evidence or your opinion on any issue of fact differs from the Court's 
recollection, the Court's understanding, or the Court's view or the Court's 
opinion, then it is your recollection, your understanding, your view and 
your opinion that must prevail because, I repeat, the final decision on the 
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facts is solely within your domain, my instructions are binding on you only 
as concerns the law. As some of the books say, the Judge instructs the 
jury as to the law but only advises them as to the facts. 

I shall commence my instructions on the law by summarizing a few 
general principles of law that are applicable to all criminal cases, including, 
of course, this one. Those of you who during this month have participated 
in criminal trials may have heard these principles summarized, but even 
at the risk of wearisome repetition it is my duty to bring them afresh to 
the jury in every case. 

First, the fact that a defendant has been indicted and is charged with 
a crime is not in itself an indication of guilt because an indictment is merely 
the procedure and the machinery by which a defendant is brought before 
the Court and is placed on trial. 

[708] Second, every defendant jn a criminal case is presumed to be innocent. 
This presumption of innocence attaches to the defendant throughout the trial. 

Third, the burden of prsof is on the Government to prove the defendant's 
guilt beyond a reasonable doubt. Unless the Government sustains this burden 
and proves beyond a reasonable doubt that the defendant has committed every 
element of the offense with which he is charged, the jury must find him not 
guilty. 

Now, I repeat, the burden is on the Government to prove the defendant's 
guilt beyond a reasonable doubt. Proof beyond a reasonable doubt, however, 
does not mean proof beyond all doubt whatsoever, it means proof to a moral 
certainty. By a reasonable doubt, as its very name implies, is meant a 
doubi based on reason and not just some whimsical speculation or some 
capricious conjecture. Proof beyond a reasonable doubt may be defined 
as such proof as will result in an abiding conviction of the defendant's guilt 
on your part, such a conviction as you would be willing to act upon in the 
more weighty and important matters relating to your own affairs. 

In determining whether the Government has established the charges 
against the defendant you will consider and weigh the testimony of all the 
witnesses who have testified before you, the exhibits, and all the circum- 
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stances concerning which testimony has been introduced. Circumstances 
[706 ] frequently cast an illuminating light on oral testimony. 

You are the sole judges of the credibility of witnesses. In other 
words, it is for you, and for you alone, to determine whether to believe any 
witness and the extent to which any witness should be credited. In reaching 
a conclusion as to the credibility of any witness and in weighing the testi- 
mony of any witness you may consider any matter that may seem to you to 
have a bearing on the question. For instance, you have a right to consider 
the demeanor and the attitude of the witness on the witness stand, the wit- 
ness' manner of testifying, whether the witness impressed you as a truth- 
telling individual, whether the witness had any motive for not telling the 
truth, and whether the witness has any interest in the outcome of this case. 

If you find that any witness willfully testified falsely as to any material 
fact concerning which the witness could not have reasonably been mistaken, 
you are then at liberty, if you deem it wise to do so, to disregard the entire 


testimony of that witness or any part of that witness' testimony. 
I want to say a few words to you about evidence and weighing evidence. 
In criminal cases there are two types of evidence. One kind of evidence is 


known as direct evidence, the other type of evidence is known as circum- 
[707] stantial evidence. By direct evidence is meant evidence of eye wit- 
nesses who saw the act perpetrated or committed. Circumstantial evidence, 
on the other hand, consists of circumstances from which the defendant's guilt 
may be inferred by the jury. If the circumstantial evidence is sufficiently 
strong and unerringly points to one conclusion, it may even at times be 
more convincing than direct evidence because circumstances speak for 
themselves and may irresistibly lead to a definite conclusion, while eye 
witnesses may at times make a mistake or their memory may be inaccurate. 
Let me illustrate the difference between the two kinds of evidence in 
this way. Iam going to illustrate it by an example that has nothing to do 
with this case; that is the reason why I am taking it. Suppose a person is 
charged with breaking and entering into a house through a window anda 
passerby testifies that he saw someone climb into the house through the 
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window and says that he recognizes the accused as the person who did it. 
Such testimony would be direct evidence. On the other hand, suppose the 
fingerprints of the accused were found on the window sill or on the window 
sash and they were found to be his fingerprints. Such evidence would be 
circumstantial evidence. 

The law permits conviction of a criminal offense on circumstantial 

[708 } evidence alone if the jury is satisfied with the evidence beyond a 
reasonable doubt. If direct evidence was required in every case, many 
crimes would, naturally, go undetected and unpunished. 

Now this brings me to the specific issues involved in this case. A 
large mass of material, which the Government says is obscene and which 
is claimed to have originated with the defendant in this case, has been intro- 
duced in evidence. This evidence was obtained in three different ways. Some 
of the material had been sent through the mail and was, in turn, transmitted 
to the postal authorities or to the police by the persons to whom it was 
addressed and delivered, either the addressees or their parents complained 
to the postal authorities of the transmission of such material. Some of the 
material was received by Post Office inspectors directly in the names of 
fictitious persons, known as test names. Such a method of detecting crimes 
is sanctioned both by law and morals. Without the use of such methods some 
crimes may be undetected and unpunished. Artifice and stratagem may be 
used by law enforcement officers to catch persons engaged in criminal enter- 
prises. The third group of materials was obtained by searches and seizures 
conducted at 1318-14th Street in this City and at the defendant's home in 
Lakewood, New Jersey. These seizures and searches were conducted under 

[709} the authority of search warrants issued by the Court. 

The subject matter of this case is, as of course you are aware, lit- 
erature, drawings, photographs, sketches, and other material that the Goern- 
ment says is obscene. The material claimed to be obscene consists, princi- 
pally, of representations of nude male human beings with the private organs 
being emphasized and, at times, seemingly depicted in an enlarged or laciv- 
ious position. 
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The first and the basic issue for you to determine is whether the 
material involved in this case is obscene, that is, the material involved 
in the various counts of the indictment is obscene. 

The pertinent statutesandthe : indictment in this case uses the words 
obscene, lewd, lacivious, indecent, filthy, and vile, in describing the matter 
that is objected to. It is not necessary, however, that the material in this 
case be condemned under each of the descriptions in order to justify a con- 
viction. If the material fits any one of these descriptions, it is objectionable 
under the law. In this case, however, the Goversiment emphasizes the term 
obscene, so that you should concentrate your attention on the word obscene 
and assume that for the purposes of this case the other terms are equiva- 
lent or synonymous with the word obscene. 

What, then, isthe test of whether material is or is not taxeie? The 

[710] law formulates such a test and I shall give it to you now. The test 
as to whether a particular material or publication is obscene is whether 
to the average person, applying contemporary community standards, the 
dominant theme of the material, taken as a whole, appeals to what the law 


calls the prurient interest. The prurient interest means exicting an un- 


wholesome or unhealthy interest in sex. 

To express this test in a somewhat different way, sbeceie matter is 
material that excites an unwholesome or unhealthy interest im sex. 

Still another way of expressing the same thought is that the test is 
whether it would arouse sexual desires or sexually impure thoughts in the 
average person or upon all those whom it is likely to reach. | 

The test in each case is the effect of the publication considered asa 
whole, not on any particular class, not on any particular group, but upon 
all those whom it is likely to reach. In other words, the jury must deter- 
mine the impact of the publication on the average person in the community. 
The publication must be judged as a whole in its entire context; and detached 
or separated portions are not to be considered separately in reaching a 
conclusion. The jury must judge tie material by present day standards of 
the community. The jury must ask itself does the material offend the common 
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[711] conscience of the community by present day standards? The jury, 
and the jury alone, are the exclusive judges of what the common conscience 
of the community is, and in determining that conscience the jury is to 
consider the community as a whole, young and old, educated and uneducated, 
religious and irreligious, man, woman, and child. 

Now, all of younodoubt are familiar with the fact that the First Amend- 
ment to the Constitution of the United States guarantees freedom of speech 
and freedom of the press. I want to instruct you that the constitutional 
right of freedom of speech and freedom of the press does not extend to 
obscene material. In other words, obscene matter is not protected by 
the constitutional right to freedom of speech. 

Now, it is immaterial whether the defendant knew or believed that 
the publication was obscene. The query is whether it was obscene, and 
that is for you to decide. 

it is immaterial if the defendant himself did not think or consider it 
obscene. The character of the publication does not depend on the opinion 
and belief of a person who, with knowledge or notice of its contents, assumes 
the responsibility of having it circulated through the mails or otherwise. 

So, too, it would make no difference if such person was advised by 
counsel that in the opinion of counsel the material was not obscene. 

[712] In determining whether pictures or photographs of the human body 
in the nude are obscene the jury has a right to take into consideration the 
question whether the picture or photograph depicts the human body in a 
suggestive pose, whether the private organs are accentuated as though the 
camera was focused on that part of the person's body, the prominence with 
which the details are brought out, and other similar circumstances. In 
other words, the question is not whether every portrayal of a nude human 
body is or is not obscene. That is not the question. The question is whether 
the particular pictures or photographs involved in this case, portraying the 
nude body in the manner in which they portrayed it, are obscene. 

Whether the material in question is obscene within the test that the 
law lays down is a question of fact to be determined by you. It can be de- 


233 


cided by you by 2 mere inspection of the material and no testimony is needed 
on that point. You have seen and examined all of it and, if you wish, you 
have the right to see and scrutinize it again. 

The defendant claims that this material is not obscene. The defendant 
has called a psychologist and a psychiatrist as expert witnesses. The psy- 
chologist, Dr. Ellis, expressed the opinion that the books involved in this 
case, Government Exhibits 16, 17, 18, and 19, as well as the photographs 

[713] sent to and received by one of the witnesses, would not appeal to 
the prurient interest except to a minority of homosexuals. The psychiatrist, 
Dr. Fagan, expressed the opinion that the books and a majority of the photo- 
graphs sent to the witness Byers would not appeal to the prurient interest, 
but then he was uncertain as to ten of them. After the luncheon recess, 
however, when he resumed the stand, he testified that on further consider- 
ation even the ten photographs would not appeal to the prurient interest. 

It should be observed that no expert testimony of this type was offered 
by the defense in respect to the balance of the mass of photographs seized 
by the authorities in raids at Lakewood, New Jersey, or at 1318 - 14th 
Street in this City. 

I want to say this as to the testimony of experts. You are not bound 
to accept it, but you may give it only such weight as you deem it to be en- 
titled to. You have a right to find the facts to be contrary to the opinions 
of experts if you disagree with their opinions. The final decision must be 
yours and you are not bound by the opinions of experts. Otherwise, we would 
have a trial by experts and not a trial by jury. Our law contemplates that 
the final decision on the facts must be by the jury and whether or not this 
material is obscene is a question of fact to be decided by the jury and 

[714] the jury is not bound to accept the opinions of anyone if it disagrees 
with them. | 


Very recently the Court of Appeals for the District of Columbia, with- 
in the past couple of weeks, in fact, stated in one of its opinions that, "If a 
piece of cloth is bright red and the cloth itself is in evidence, no testimony, 
lay or expert, would be admissible to show the cloth is blue. ‘Such testimony 
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would be immaterial, of no probative value upon the issue of the color." 

As I have indicated to you, the issues of fact and the question of ob- 
scenity as an issue of fact are for you to determine and solely for you. 
As I indicated to you before , the law authorizes the Judge to express an 
opinion on any specific issue of fact. If he does so, this opinion is not 
binding on the jury. While it is my opinion that this material, that is, the 
material charged in the indictment, is actually obscene in the eyes of the 
law, I repeat that my opinion is not binding on you, you have a right to dis- 
regard it or not, as you choose. The issue is for you to decide, and not 
for me, and you are not bound by my opinion. The final decision must be 
yours. That is your function and your responsibility. 

So much for the question of what constitutes obscenity. I shall now 
proceed to a consideration of the specific offenses charged in the indictment. 

[715] In taking up the various counts of the indictment, I suggest to you that 

you leave count 1, the first count, until the last. The first count is long 


and appears involved at first blush and takes up the first five pages of the 

indictment. I suggest that you commence your consideration with count 2 

and go back to count 1 only after you have finished all the other counts. 
The offenses charged in the indictment may be classified into several 


groups. First, Iam going to take the even numbered counts, and you may 
want to jot down the numbers. Counts 2, 4, 6, 8, 10, 12, 14, 16, 20, 22, 24, 
26, and 28. Let me repeat the numbers. Counts 2, 4, 6, 8, 10, 12, 14, 16, 
20, 22, 24, 26, and 28. All of these counts charge that the defendant know- 
ingly used the mails for delivery to a specified individual, a different per- 
son being specified in each count, of an envelope containing material giving 
information where, how, from whom, and by what means obscene matter 
may be obtained.’ 

The pertinent statute, known as 18 United States Code 1461, provides 
as follows, and I shall read to you the pertinent portions of the statute: 

"Every obscene, lewd, lascivious, indecent, filthy 
[716] or vile article, matter, thing, device or substance is de- 
clared to be non-mailable matter and shall not be conveyed 


in the mails or delivered from any post office or 

by any letter carrier.” 

The statute then goes on to provide as follows: 
"Every written or printed card, letter, circular, 

book, pamphlet, advertisement or notice of any kind | 

giving information, directly or indirectly, where or 

how or from whom or by what means any such 

mentioned matters, articles or things may be ob- 

tained, is declared to be non-mailable matter and 


shall not be conveyed in the mails or delivered from 


any post office or by any letter carrier." 

In other words, and I am referring to the counts of the indictment 
that I have just enumerated, any material which gives information where 
or how or from whom or by what means obscene literature may be obtained 


is non-mailable matter. 

The statute further provides as follows: 

"Whoever knowingly uses the mails for the mail- 

ing, carriage in the mails or delivery of anything declared 

by this Section to be non-mailable or knowingly causes 

to be delivered by mail according to the direction there- 

on or at the place at which it is directed to be delivered 

to the person to whom it is addressed,"shall be punished 

by the penalty prescribed by law. 

In other words, to simplify these provisions, the statute punishes 
anyone who knowingly mails or causes to be mailed anything that gives in- 
formation where, how, from whom or by what means obscene matter can 
be obtained. : 

The word "knowingly" as used in the statute means that the accused 
must know the contents or nature of the material that is being mailed and 
also he must know that it is being sent through the mails. _ 

Naturally, knowledge cannot be proven directly, since it is impossible 
to delve down into the recesses of the mind of another person and see 
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the mental operations of another human being. Knowledge may be inferred 
by the jury from the surrounding circumstances, from things said, things 
done, and even from the act itself. 

Now, the odd numbered counts, beginning with count 3, and let me 
give you the numbers. That includes counts 3, 5, 7, 9, 11, 13, 15, 17, 21, 
23, 25, and 27. Let me repeat the numbers. Counts 3, 5, 7, 9, 11, 13, 15, 
17, 21, 23, 25, and 27. Each of these counts charge that the defendant know- 
ingly used the mails for the mailing, carriage in the mails and delivery of 
obscene matter. Each of the counts names a different person as the one to 
whom the material was sent. 

So, the even numbered counts charge the defendant with sending 

[718] through the mails, knowingly sending through the mails, material 
which furnishes information where obscene matter can be obtained. The 
odd numbered counts charge him with knowingly mailing obscene matter. 

Now let me briefly summarize the evidence bearing on these counts, 
and I want to repeat that what I say about the evidence is not binding on 
you, it is intended only to help you. Your view and your understanding of 
the evidence is paramount and if it differs from the Court's view or under- 
standing, then it isi your view and understanding that must prevail. 

In support of each of these counts the Government offered in evidence 
an envelope addressed to the person named in that count and enclosures 
that were contained in that envelope. In each instance the envelope carried 
a cancelled postage stamp. In each instance the envelope was postmarked 
Washingion, D. C., and had printed on it the return address of the defendant, 
A. Heinecke, Post Office Box 598, Lakewood, New Jersey. The enclosures 
were circulars or invitations or advertisements offering for sale a book 
called Basic Approach to Drawing the Nude, and they included also an 
‘order form for the book. In addition, the envelope contained circulars 
describing the book. The Government contends that these circulars are 
obscene as they contain drawings and photographs of nude males, promi- 

[719] nently displaying all the details of the private organs. The Govern- 
ment also offered in evidence copies of the book for which the order forms 
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were contained in the envelope, contending that these books are obscene. 
So that it is the theory of the Government that the enclosures con- 
” tained in each envelope, first, contained information where obscene 
literature may be obtained, and, second, parts of them were in themselves 
obscene material. | 
Count 35 is different from the others. Count 35 charges that within 
the District of Columbia the defendant knowingly wrote and printed and 
caused to be written and printed certain letters, circulars, et cetera, 
stating by what means obscene , lewd or indecent books, pamphlets, draw- 
ings and pictures may be obtained. 
The District of Columbia Code contains a provision reading in part 
as follows: | | 
‘Whoever advertises any obscene, lewd or 
indecent book, pamphlet, drawing, engraving, picture, 
photograph or article of immoral use for sale, or writes | 
or prints any letter, circular, handbill, book, pamphlet | 
or notice of any kind stating by what means any of such | 
articles may be obained,” shall be punished as prescribed 
by the statute. ; 
| [720] In other words, the offense defined by this statute consists of know- 
< | ingly writing and printing or causing to be written and printed letters, 
a circulars, and the like, stating by what means obscene pictures and books 
and photographs may be obtained. 
The word "knowingly" contained in the statute means that the de- 
is fendant must know that such letters, circulars and similar material are . 
being written or have been written and he must know their contents. It 
is immaterial whether or not he himself considers the matter that is being 
referred to in the letters and circulars as obscene. That is for you ladies 
ay and gentlemen of the jury to determine. ! 


The evidence in support of this count is that which was obtained by 
means of a search and seizure at 1318-14th Street in this City. It con- 
sisted of card files containing thousands of cards with addresses, printing 
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plates of the book entitled Basic Approach to Drawing The Nude from which 
the book can be printed, copies of the book, a carton of return mail all 
having the return address of A. J. Heinecke, Lakewood, New Jersey, labels 
and addresses, negatives, photographs, sketches, printing plates depicting 
male nude figures, and similar material. The Government contends that 
this evidence shows that the defendant Heinecke, acting jointly with the 
defendant Womack, committed the offense referred to in this count of the 
[721] indictment. 

The defendant Heinecke, when he was on the witness stand, testified 
that he arranged with the printing firm of Mellichampe & Sheiry, located 
at 1318- 14th Street in this City, to print and advertise the book involved 
in this case, Basic Approach To Drawing The Nude. He also testified 
that at his request 35,000 brochures to advertise the book were printed for 
him by Mellichampe & Sheiry in this City. 

The law provides that any person who aids, abets, counsels, commands, 
induces or procures the commission of an offense by another is punishable 
as a principal and that he is as guilty of the offense as though he himself 
had committed it. Any person advising, inciting or conniving in an offense 
or aiding or abetting another in committing the offense is as guilty of the 
offense as though he himself committed it. If several persons act jointly, 
each performing a part, and all parts taken together result in the commis- 
sion of the offense, all are equally guilty. 

In other words, if you find that this defendant procured someone else 
in the District of Columbia to print the forbidden material and did so know- 
ingly, he is as guilty as the person who printed it. 

I have purposely left until the end the first count of the indictment, 
which charges conspiracy. I have suggested to you, and I repeat, that you 

[722] will find it easier to consider the other counts first and then return 
to the first count and pass upon that because in that way count 1 will appear 
much more simple than it does at first blush. 

Count 1 charges conspiracy. Specifically, it charges that the defendant 
Heinecke and the defendant Womack conspired together, and with other 
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persons unknown to the grand jurors, to commit certain offenses against 
the United States, that is to say, violations of law relating to the use of 
the mails for the dissemination of non-mailable material defined in the 
statutes that I have read to you, and in violation of law relating to know- 
ingly writing and printing and causing to be written and printed material 
stating by what means obscene material may be obtained. 

In addition to setting forth the nature of the conspiracy, the first 
count enumerates a large number of acts done by the defendants in carry- 
ing out the conspiracy. These acts are known in the law as hs acts, 

o-v-e-r-t. 

The conspiracy statute under which this count is drawn reads as 
follows: 

"If two or more persons conspire to commit 

any offense against the United States and one or more: 

of such persons do any act to effect the object of the © 

conspiracy, each shall be punished by the penalty | 

that the law prescribes.” 

In the law, a conspiracy is 2 combination by two or more persons to 
accomplish a criminal purpose by concerted or joint action. In other 


words, a conspiracy may be said to be a partnership in crime. A con- 


spiracy is created by an agreement to commit a crime. It is not necessary, 
however, in order to establish a conspiracy, to show that the persons 
charged with the conspiracy met together and entered into a formal agree- 
ment. It is sufficient to show that they tacitly came to a mutual under- 
standing to accomplish an unlawful design. Such an understanding need 
not be shown directly. Ordinarily, a conspiracy is characterized by 
secrecy. The agreement may be inferred from circumstances, such as 
the conduct of the parties and acts done by the accused parties. And here 
my discussion of what constitutes circumstantial evidence may come into 
play. Such an agreement may be inferred from the fact that tw or more 
persons are acting together in an endeavor to accomplish an unlawful re- 
sult. 
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Now, conspiracy to commit a crime is an offense separate and apart 
and distinct from the crime itself. It is a separate crime. 

In order to justify a conviction on a charge of conspiracy two ele- 
ments must be established. First, that a conspiracy was created in the 
manner that I have just indicated. Second, that one or more of the con- 

[724] spirators did some act to effect the object of the conspiracy, that 
is, that one or more of the gonspirators took some steps in the direction 
of accomplishing the aim of the conspiracy. 

Such acts are known as overt acts. The overt act need not be a 
criminal act in and of itself. It may be an innocent act standing alone, 
but if it has a tendency to accomplish the purpose of the conspiracy it is 
sufficient as an overt act. 

It is sufficient for the Government to prove a single overt act even 
though several overt acts may be alleged in the indictment. 

I repeat, 2 conspiracy may be established by circumstantial evidence 
or by deduction from facts. The common design is the essence of the 
crime, and this may be made to appear when the parties steadily pursue 
the same object, whether acting separately or together, by common or 
different means, but ever leading to the same unlawful result. 

Some of the salient features of the evidence that the Government 
offered to tend to show a conspiracy in this case may be briefly summarized 
as follows, and I will only summarize those items of the evidence that 
seem pertinent to me. Some of them may not appear pertinent to you, 
perhaps, and there may be others that I do net mention which may appear 

[725] important to you. What I say about the evidence, I repeat, is not 
binding on you. You: will form your own conclusion on the evidence. What 
I say about it is intended only to help you. Now, bearing in mind my pre- 
liminary remarks that I have just made, the evidence may be summarized 
as follows bearing on count 1. From searches conducted in Heinecke's 
home at Lakewood, New Jersey, and at 1318-14th Street in this City a 
great many copies of the book Basic Approach To Drawing The Nude were 
found. Heinecke testified on the witness stand that he did negotiate with 
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the manager of Mellichampe & Sheiry, the establishment at 1318-14th 
Street in this City, for printing of the book and that it was printed by 
Mellichampe & Sheiry at his direction and that also at his direction they 
printed 35,000 advertising brochures of the book. Plates from which the 
book may be printed by the printer were found at 1318-14th Street. At 
the same place there was found a large quantity of returned mail bearing 
the return address of A. Heinecke at Lakewood, New J ersey. In both 
places a large quantity of cabinets containing cards with names and 
addresses were also found, as well as a large number of other items 
such as photographs, negatives, layout sheets, envelopes, drawings, 
labels, et cetera. | 

The defendant Heinecke testified that a lar ge quantity of mail which 
was returned to his address in Lakewood, New Jersey, from time to time 

[726] because it was undelivered due to wrong addresses or due to the fact 
that the addresses had moved, was collected by him and sent by him from 
Lakewood to 1818-14th Street in Washington for salvage. 

The defendant admitted that many of the items that were seized at 
the Washington establishment were his. He testified further, however, 
that many of the items found in the Washington establishment were not his 
and that he did not know of their. existence and had no connection with them. 
If you accept this denial, and it is for you to decide whether to do so, you 
still have a right to consider these items for the purpose of determining 
the type of activities that were being conducted at the Washington estab- 
lishment. 

Evidence was introduced that the defendant Womack, who is not now 
on trial and whose case has been disposed of, was president of Meltichampe 
& Sheiry and that Branca was its secretary and treasurer. ‘The defendant 
Heinecke testified that he dealt with Mellichampe & Sheiry through Branca. 
There was testimony on the part of two young men who were temporarily 
employed at 1$18-14th Street that the defendant Womack acted as the boss, 
as they called him, of that establishment and that he was the man who paid 
them their wages. 
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It is for you to decide whether to draw the inference from all of the 
testimony that the defendant Heinecke and one or more officers of Melli- 
champe & Sheiry at 1318-14th Street conspired to commit the offenses re- 

[727] ferred to in the indictment; and if you draw this inference, you have 
a right to find the defendant guilty on count 1 of the indictment, if you also 
reach the cenclusion that the basic material involved in this case is obscene. 

Now to summarize my instructions, you will bring in a separate ver- 
dict as to the defendant Heinecke as to each of the counts of this indictment 
except counts 18, 19, 30, 31, 32, 83 and 34. In other words, you will bring 
in a separate verdict as to each of 28 out of the 35 counts contained in the 
indictment. In each instance your verdict may be either guilty or not 
guilty, and as of course you are aware, your verdict must be reached by 
unanimous vote. 

I repeat my suggestion that you begin your work with count 2, which 
is found on the sixth page of the indictment, and go back to count 1 after 
you have disposed of all of the —_ counts submitted to you. 

You may proceed in either one of two ways, and it is for you to choose. 
Yor may come in and bring in a partial verdict as soon as you reach a de- 
cision as to any of the counts and then go back and consider the remaining 
counts, or, if you prefer, you may wait until you reach a verdict as to all 
of the counts submitted to you and bring in a verdict on all of them at the 
same time. You have the choice of proceeding either way. 

[728] Now just one parting word. I want to repeat that my comments and 
discussion of the evidence and my opinion on any issue of fact is not binding 
on you. You must make your own decision on all the issues of fact, and 
that includes the question of obscenity. That is your function and your re- 
sponsibility. In reaching your decision you must use the same ordinary 
common sense, the same practical approach and the same intelligence 
that you would employ in determining any other important matter that 
you have occasion to decide in the course of your every day life. 

Are there any objections or suggestions ? 

MR. SMITHSON: No objections, no requests. 
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THE COURT: If there are, you may come to the bench. © 
(AT THE BENCH:) 

THE COURT: To simplify your task, the Court notes an objection 
in your behalf to the refusal of any of your requests for instructions, 
separate objections to each of them. The Court had them all in mind, so 
that you need not repeat them. 

MR. DIETZ: Thank you. Now, if it please Your Honor, I respect- 
fully object and take exception to your Honor's instruction that this case 
involves principally male nude photographs seemingly depicted in lewd, 
lascivious positions, with emphasis on the genitals. That is one point. 

[729 ] I respectfully except, take exception to your Honor's instruction to 
the jurors that the effect is on the average person or--this is the part 
that I take the exception to--upon all those it is likely to reach. I know 
what your Honor has in mind, the concurring opinion of the Chief Justice. 
I feel I must make these points. 

* * * ak * 

MR, DIETZ: The next point is, I respectfully take exception to 
your Honor's stating in your opinion the material is obscene in the eyes 
of the law, which we discussed before. 

The next point, I take exception to your Honor's--respectfully take 
exception to your Honor's instructions to the jurors that the defendant's 
opinion or belief that the material is not obscene is immaterial and that 
the advice of counsel to the defendant that the material is not obscene is 
irrelevant and immaterial. 

Those are the exceptions. 

Now, your Honor said suggestions. I was wondering that, and I make 

[730] a suggestion to the Court, that you did not instruct these jurors as to 
what material would constitute contemporary coramunity standards, and I 
would request that your Honor instruct the jurors that in figuring what is 
contemporary community standards they are to consider all the literature, 
photographs, motion pictures, every form and expression that they have 
experienced in their own lifetimes. 
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THE COURT: Of course, I think this request comes too late. How- 
ever, I will consider it nunc pro tunc and deny it. . 
a oF & * * 
[736] MR. DIETZ: Yes. May it please Your Honor, may the defendant 
remain on bond pending probation report? 
*x oF * * * 
[744] MR. SMITHSON: He advises me he believes he returned that matter 
to the office, Your Honor. 

THE COURT: Then it is not available. 

But I have another train of thought in my mind. The usual practice, 
when a defendant stands trial and is convicted, is to commit him forth- 
with. It is otherwise if he pleads guilty. I am very lenient in allowing 
defendants to stay on bond if they plead guilty, except, of course, in crimes 
of violence and narcotics cases. 

Now, I made an exception after the first Womack trial, for this reason: 
The first Womack case was sort of a test case in this District. It was the 
first case, so far as I am aware, the first big contested case, on the question 
of obscene literature. I released him on condition that he abstain from any 
such activities while his appeal was pending. My confidence was misplaced 
because he did continue. But that is not the important thing. The important 
thing is that now the test case has gone through the Court of Appeals, the 
Court in a very emphatic opinion affirmed the conviction in the Womack 
case, and Iam going to take into consideration when it comes to Womack 
that as soon as this opinion came down he immediately pleaded guilty. 

This defendant, however, almost defiantly continued. After all, the activi- 
ties are the same as those to which Womack pleaded guilty. 

I think I have no alternative except to commit the defendant. Of 
course, when sentence is imposed I will take into consideration, in fixing 
the term, whatever time he has to be incarcerated awaiting sentence. 


* * 1K * * 
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[ Filed January 23, 1961] 


[ VERDICT] 

On this 23rd day of January, 1961, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
trial of which was respited on January 19th. Whereupon the jury after 
hearing the instructions of the Court, alternate jurors are discharged 
from further consideration in this case. The jury retires to. consider 
their verdict. 

The jury returns into Court and upon their oath say that the defend- 
ant is guilty as charged in counts 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29 and 35. 

The case is referred to the Probation Officer of the Court and the 
defendant is committed to the District of Columbia Jail. 

By direction of 


ALEXANDER HOLTZOFF 


Presiding Judge 
Criminal Court #1 


Present: 
United States Attorney 


By: Frederick Smithson 
Assistant United States Attorney 


* : * * 
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January 27, 1961 
The above-captioned cause came on before the HONORABLE 


ALEXANDER HOLTZOFF, Judge, United States District Court for the 
District of Columbia, for sentencing. 
* * * * * 

MR. DIETZ: Now, if your Honor please, at this time counsel moves 
the Court to set a bond for appeal. 

* * co * * 

THE COURT: Iam going to deny bail pending appeal in view of 
the decision of the Court of Appeals affirming the conviction of Womack 
at his first trial and categorically stating that there is no doubt as to the 
pornographic character of the material; in fact, even suggesting that 
no expert testimony should be admitted, although the Court admitted the 

testimony. To my mind the appeal would be frivilous and I, there- 
fore, will deny bond pending appeal. 


x % * 
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[ Filed December 22, 1960] 
SEARCH WARRANT 


UNITED STATES DISTRICT COURT 
For The 
DISTRICT OF NEW JERSEY 


Commissioner's Docket No. 9B 
Case No. 11A 


UNITED STATES OF AMERICA 
v. 
One three story, frame residence, 
known as 150 Clearstream Road, in 
the Township of Jackson, County of 
Ocean, State and District of New 
Jersey : 
To: The United States Marshal, or his deputies: 

Affidavit having been made before me by Thomas J. Fay, United 
States Postal Inspector that he has reason to believe that on the premises 
known as 150 Clearstream Road, in the Township of Jackson, County of 
Ocean, State and District of New Jersey, * * * there is now being con- 
cealed certain property, namely, an Obscene, lewd, lascivious, indecent, 
filthy or vile thing, to wit: an illustrated booklet entitled "Basic Approach 
to Drawing the Nude", vols. 1 to 4; an obscene, lewd, lascivious, indecent, 
filthy or vile thing, to wit: Photographs and negatives; and Advertising 
Pamphlet giving information, where, or from whom, the aforesaid booklet 
and photographs may be obtained which are designed or intended for use 
as the means of committing a criminal offense, to wit: knowingly using 
the mails for the mailing of the aforesaid illustrated booklet, advertising 


pamphlet and photographs which are nonmailable matter pursuant to the 
provisions of Title 18 USC 1461, and as I am satisfied that there is probable 
cause to believe that the property so described is being concealed on the 
premises above described and that the foregoing groums for FE for 
issuance of the search warrant exist. 

You are hereby commanded to search forthwith the cinos named for 
the property specified, serving this warrant and making the search in the 
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daytime and if the property be found there to seize it, leaving a copy of 
this warrant and a receipt for the property taken, and prepare a written 
inventory of the property seized and return this warrant and bring the 
property before me within ten days of this date, as required by law. 
Dated this 6th day of December, 1960 


/s/ George H. Barlow, 
U.S. Commissioner 


| Certificate of True Copy] 
a * 


RETURN 
[ Attached to Search Warrant] 


I received the attached search warrant December 7th, 1960, and 
have executed it as follows: 

On December 7th, 1960 at 205 o'clock P.M., I searched the premises 
described in the warrant and seized merchandise described below. 

I left a copy of the warrant with Alfred A. Heinecke, personally owner 
of premises, together with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the war- 
rant: 


* 7,260 books entitled "Basic Approach to Drawing the Nude”. 
Volumes 1 to 4 valued at $15.00 ea. totaling $108,905. 


* sonal x 5 photograph sets (5 ea.) at $5.00 per set. Totaling 
900. 

* 87, 8 x 10 photographs at $3.00 ea. totaling $261.00. 

* 640, 4x 5 Christmas cards. 

* 1,000, 8 x 10 nude drawings. 

* 14 boxes of advertising material. 

This inventory was made in the presence of Alfred A. Heinecke, and 
Postal Inspectors Thomas Fay and H. J. McDermott. 

I swear that this Inventory is a true and detailed account of all the 
property taken by me on the -varrant. 


/s/ Ivaldo S. Buxo, 
Deputy U.S. Marshal 
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Subdscribed.and sworn to and’returned before me this 9th day of 
December, 1960." ! 


/s/ George H. Barlow, 
U. S. Commissioner 


[ Filed December 22, 1960] 

AFFIDAVIT FOR SEARCH WARRANT 
BEFORE: George H. Barlow Trenton, N. J. 
The undersigned being duly sworn deposes and says: 

That he has reason to believe that on the premises known as 150 
Clearstream Road, in the Township of Jackson, County of Ocean in the 
District of New Jersey there is now being concealed certain property, 
namely an obscene, lewd, lascivious, indecent, filthy or vile thing, to 
wit: an illustrated booklet entitled "Basic Approach to Drawing the 
Nude." vols. 1 to 4; an obscene, lewd, lascivious, indecent, filthy or 
vile thing, to wit: Photographs and negatives; and advertising pamphlet 
giving information, where, or from whom, the aforesaid booklet and 
photographs may be obtained which are designed or intended for use as 
the means of committing a criminal offense, to wit: knowingly using the 
mails for the mailing of the aforesaid illustrated booklet, advertising 
pamphlet and photographs which are nonmailable matter pur suant to the 
provisions of Title 18 USC 1461. | 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: I made purchases through 
the mail of advertising matter and obscene photographs from one A. 
Heinecke, who to my personal knowledge resides at 150 Clearstream 
Road, Jackson, New Jersey. I know the editor and publisher’ "Basic 
Approach to Drawing the Nude" to be A. Heinecke. The aforesaid book- 
let was mailed at Lakewood, N.J., Sept. 29, 1960, to one Wilbur C. Dow- 
den, Box 118, Milford, Virginia, and that the envelope containing the 
booklet contained the return address of A. Heinecke. | 

/s/ Thomas J. Fay, Postal Inspector 
[ Certificate of True Copy] 
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Sworn to before me, and subscribed in my presence, December 6th, 1960 


/s/ George H. Barlow, 
United States Commissioner 


cd * 


[ NOTE: The above document was mailed in an envelope addressed to 
Mr. Frederick G. Smithson, Assistant United States Attorney, 
United States District Court Bldg., Washington, D. C. from 
Post Office Department, Office of Inspector, H. J. Simon, 
Washington 25, D. C. (Official Business)] 


[ Filed December 22, 1960] 
AFFIDAVIT FOR SEARCH WARRANT 

BEFORE: George H. Barlow, Trenton, New Jersey. 
The undersigned being duly sworn deposes and says: 

That he is positive that on the premises known as 150 Clearstream 
Road, in the Township of Jackson, County of Ocean, State and District 
of New Jersey, * * * there is now being concealed certain property, 
namely address labels, index cards, and mailing lists containing names 
and addresses which are used to mail an obscene, lewd, lascivious, in- 
decedent, filthy or vile thing to wit: an illustrated booklet entitled "Basic 
Approach to Drawing the Nude"; Photographs and advertising giving in- 
formation, where, or from whom, the aforesaid booklet and photographs 
may be obtained which are designed or intended for use as the means of 
committing a criminal offense, to wit: knowingly using the mails for the 
mailing of the aforesaid illustrated booklet, advertising pamphlet and 
photographs which are nonmailable matter pursuant to the provisions of 
Title 18 USC 1461. 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: deponent personally ob- 
served the said materials at the said premises at or about 2:00 pm 
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this date while lawfully on the said premises. 


/s/ Ivaldo S. Buxo, | 
Deputy U. S. Marshal | 


Sworn to before me, and subscribed in my presence, December 7, 1960. 


/s/ George H. Barlow 
United States Commissioner 


x * 


[ Filed December 22, 1960] 
SEARCH WARRANT 

To: The United States Marshal, or his deputies; 

Affidavit having been made before me by Ivaldo S. Buxo, Deputy 
U. S. Marshal that he is positive that on the premises known as 150 
Clearstream Road, in the Township of Jackson, County of Ocean, State 
and District of New Jersey, * * * there is now being concealed certain 
property, namely, Address labels, index cards, and mailing lists con- 
taining names and addresses which are used to mail an obscene, lewd, 
lascivious, indecent, filthy or vile thing, to wit: an illustrated booklet 
entitled "Basic Approach to Drawing the Nude", vols. 1 to 4; an obscene, 
lewil, lascivious, indecent, filthy or vile thing, to wit: Photographs and 
negatives; and Advertising Pamphlet giving information, where, or from 
whom, the aforesaid booklet and photographs may be obtained, which are 
Designed or intended for use as the means of committing a criminal of- 
fense, to wit: knowingly using the mails for the mailing of the aforesaid 
illustrated booklet, advertising pamphlet and photographs which are non- 
mailable matter pursuant to the provisions of Title 18 USC 1461, and as 
lam satisfied that there is probable cause to believe that the property 
so described is being concealed on the premises above described and 
that the foregoing grounds for application for issuance of the search 
warrant exist. 

You are hereby commanded to search forthwith the place named 
for the property specified, serving this warrant and making the search 
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at any time in the day or night and if the property be found there to seize 
it, leaving a copy of this warrant and a_receipt for the property taken, 
and prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ten days of this date, as 
required by law. 
Dated this 7th day of December, 1960 


/s/ George H. Barlow, 
U. S. Commissioner 


[ Certificate of True Copy] 


* x 


RETURN 
[ Attached to Search Warrant] 


I received the attached search warrant December 7th, 1960, and 
have executed it as follows: 

On Dec. 7th, 1960 at 7:30 o'clock P.M. I searched the premises 
described in the warrant and seized merchandise described below. 

T left a copy of the warrant with Alfred A. Heinecke, personally, 
owner of premises, together with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the 
warrant: 
* 4 steel file cabinet drawers containing mailing addresses. 


* 1 steel file cabinet drawer containing index cards of individuals 
making purchases of merchandise described in warrant. 


This inventory was made in the presence of Alfred A. Heinecke and 
Postal Inspectors Thomas Fay and H. J. McDermott. 

I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. 


/s/ Iwaldo 8. Buxo, 
Deputy U. S. Marshal 


Subscribed and sworn to and returned before me this 9th day of 
December, 1960. 


/s/ George H. Barlow 
United States Commissioner 
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JUDGMENT AND COMMITMENT 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
United States of America 

v. : No. 1023-60 

ALFRED J. HEINECKE 4 


On this 27th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his ane Stanley 
Dietz, Esquire, ! 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 371, Title 18 U.S. Code; Violation of Section 1461, Title 18, U.S. 


Code; Violation of Section 2001, Title 22, D.C. Code, and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 


or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Fifteen (15) months to Three (3) years and 
Nine (9) months on each of Counts one, two, three, four, five, six, seven, 
eight, nine, ten, eleven, twelve, thirteen, fourteen, fifteen, sixteen, 
seventeen, twenty, twenty-one, twenty-two, twenty-three, twenty-four, 
twenty-five, twenty-six, twenty-seven, twenty-eight and twenty-nine; 
One (1)° year on count thirty-five; Said sentences by the counts to run 
concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff, 
United States District Judge 


* * 
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| Filed January 30, 1961] 
NOTICE OF APFEAL 
Name and address of appellant: Alfred J. Heinecke, 150 Clear Stream 
Road, Lakewood, New Jersey. 
Name and address of appellant's attorney: Stanley M. Dietz, 210 C 
Street, N.W., Washington, D. C. 
Offense: Violations 18 USC 1461, 18 USC 371, 22 D.C. Code 2001. 
Concise statement of judgment or order, giving date, and any sentence: 
Guilty 28 counts; -January 27, 1961, sentence: 15 months to 45 
months each count, to run concurrently. 
Name of institution where now confined, if not on bail: District of 
Columbia Asylum and Jail, 200 19th Street, S.E., Washington, D.C. 
I, the above named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated 
judgme rt. 
Date: January 30th, 1961 2 /s/ Alfred J. Heinecke, Appellant 


/s/ Stanley M. Dietz, Attorney for 
Appellant. 


